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COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups)

UNITED STATES OF AMERICA
BLIORL TLIL
FEDERAL ENCLRGY REGULATORY COMMISSION
L1 the Matier ol

ATLANTIC COAST PIPELINE, 11.C Docket Nos. C1715-554-000,
DOMINION TRANSMISSION., INC CPL5-554-001.CP13-555-000

COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENT
[FOR TIIE PROPOSED ATLANTIC COAST PIPCLINE AND SUPPLY
HEADER PROJECT

Appalachion Movntiin Advocates submits the [ollowing on behalll ol
Allegheny Defense Projeet, Appalachian Voiees, Center for Biological Diversity.
Chesapeake Climate Aclion Network. Christians for the Mountams. Citizens
Climate Lobby, Dominion Pipeling Monitoring Coalition, Eight Rivers Couneil,
Friends of Water, Mountain [akes [Preservation Alliance, Ohio  Valley
I'nvironmental Coalition, Sierra Club, Virginia Chapter of the Sierra Club, West
Virginia  Highlands  Conservancy. and  Wild  Virginia (collectively,
“Connuenters”™) regarding (he Federal Loergy Regulatory Commission’s (“FERC™
or “the Commission™) draft environmental impact statement (*1I718™) for Atlantic

Coast Pipeline, LLC's (“Atlantic”) proposed Atlunlic Coast Pipeline (“ACP™) and
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Domimmen Transmission. Ine’s (“DTI") proposed Swpply Houder Project
csiey!

Atlanue proposes Lo construct (1) 519.1 miles ol new 42- and 36-inch-
diameter pipeline in West Virginia, Virginia, und North Caroling und 84.6 miles ol
20- and 16-inch-diameter pipeline in Virginia and North Carolina, t transport gas
trom production areus in northern West Virginia und southern Pennsylvania; (i) 3
new compressor stations in Lewis Counly, West Virginia, Buchinghaw County,
Virginia; and Northampton County, North Carclina totaling  over 130,000
horscpower  (“hp™:  and  (iil) nine meter  stations.  along  wilh  pig
lannehers/receivers and mainlie valves, DIT proposes to construet (1) 37.5 miles
of new 36-inch-diameter natural gas pipeline in Pennsylvania and West Virginia:
(1) modiliculions al [our existing compressor stulions in Wesimorelind and Green
Countiey Pennsvlvania and Murshall and Welegel Counties Wesl Virgmia: and (in)
one meter station, along with pig lavnchers‘reccivers and mainline valves,

FERC’s decision to grant a certificate to construct the ACI and SH) is a

“major Tederal action” within the meaning ol the National Environmental Policy

! Manoy of the issues raised in thess comments were tirst identified i the NEPA scoping
commuents on the original route, submitted by Appalachian Mountain Advocales, the
Center tor Biological Diversity, and the Southern Eovironmental Law Center in the pre-
1iling provess TERC Dovkhets No. PF15.5 and PT15-6 on Apnl 28, 2015, and in lhe
NEI'A seoping comments on the revised route. submilted by Appalachian Mountain
Advoeates and the Center for Binlogical Diversity, m FERC Docket No. CP15-554 on
June 2. 2016. Comunenters hereby incorporate those sarlisr comments bv reference.

[¥]
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-1

Act ("NEPA™. and 11 must be proceded by the preparuiion of an Environmental
[mpact Starement CRINT) 42 (080, 43320 FITRC s FIS must address:

(1) the environmental impact of the proposed action. (11) anv adverse
environmental effects which cannot be avoided should the proposal
be implemented. (i) ultematives (o the proposed aclion, (iv) the
relationship between the local short-term uses of the project as
compared to the Tong rerm use of the land, and (¥) any irreversible
and drretnievable comumitments ol resources which  would  be
involved in the propased action shauld it be implemented.

A2T2.8.C. §1332. Under NEPA. “agencies [must] take a “hard look” at the
covironmental cllects ol their planned action.” Mursh v Oregon Notwral
Resonrces Conncil, 490 118, 360, 374 (1989, As explained in detail in the
comments below, F1RRC’s analvsis in the DELS for the ACP and SIP fails to meet
NEPA's standards in numerous wavs. To remedy those NEPA violations. FERC
must prepare @ revised DEIS that Lully assesses the need [or, mpacts ol, and

alteratives to the proposed action,

1. The Commission’s draft EIS for the Atlantic Coast Pipeline is based on
incomplete, inadequate, and missing information.

The National Lavironmental Poliev Act (NLEPA) requires that federal
agencies prepare a “detailed” environmental impact statement for every “major

[ederal action signilicantly alleeting the quality ol the human environment.”* The

T42T.8.C. §4332C): see, e Dep 't of Transp. v. Pub. Citizen. $41 178, 752, 757
(2004).

CO87-1

See the response to comment CO6-1.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-1
(cont’d)

EIS 15 [undamentally an information dissemination lool: i allows lederal agencics
and the public to understand the environmental impacts of proposed actions hefore
they are commenced and resources are irrelrievably commilted.” Courts have
deseribed this process us one designed (o bring “clarily and trunsparency” (©
federal decisions that atfeet the environment.” Its eenterpicee is the involvement of
the public. The Act allords interested cilizens an opportunily o raise the issues
hat they are coneerned about dunng the scoping ]JIU&.‘&.‘SS" md theo comment agum
on a thorough agency analysis of the likely impacts of the proposed action in the
draft E18.°

In spite of these requirements. the Commission has  fundamentally
misapplied NEPA in its assessment of the impacts of the Atlantic Coast Pipeline.
[nsiead ol issuing o thorough ageoey assessmenl ol environmeolal impacts and

altlemalives on which the public cun meaninglully comment. the Commission

' See. .. Ariz. Catle Growers " Ass'n v Cavtwright, 29 T.Supp. 2d 1100, 1116 (D). Ariz.
1998) (quoting Or, Envtl, Conanci! v, Kunznan, 817 F.2d 484, 492 (9h Cir, 1987) (1he
NEPA requirement to issue an EIS serves two purposes: 1o “ensurs[] that foderal agencies
have sullicicntly detailed information 1 decide whether to proceed with an action in light
of potential environmental consequances” and "o providz([] the public with intoomation
on he envirommental impact of o proposed sction and encourage]] publhe participation in
(he develepment of that information.”).

TN Wiidlife Fed v N.C. Dep't of Transp., 677 T.3d $96. 603 (4th Cir. 2012) {citing
ik, Citimen, 341 U8, of 756-57).

farCEIL § 15017,

S1d §1503.4.
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COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-1
(cont’d)

treatls tls dradl EIS as a dula request 1o the developers o mere slepping stonc on
the Commission’s way to  gathering more  information  and  eveatwally
understanding the impacts of the proposed projecl. This drall IS reads like a
laundry list ol missing and incomplete information. But that Lalls Lar short of what
NIIPA requires.

A draft ET8 must be as complete as possible to allow inlormed public
comment on the proposed proj cet.” The public is entitled w0 review, md NEPA
abligates the Commission to provide. the agency’s analysis of the significance of
the impuuls.R But lor many potential impaets of the Atlantic Coast Pipeline. the
Commission cannot and decs not provide 1ts malvsas of the signiticanes of
impacts because critical information is still missing or incomplete. Thus, the draft
EIS 13 “so madequale as 1o preclude meaninglul analysis,” and the Commission
must prepare 4 revised drull EIS and release it for public comment.’ Altemalively.

the Commission must issues a supplemeantal dratt LIS thar addresses the new

" Keeid. §1302.9(a) (“The draft statemem must fultill and satisfy to the fullest cxtent
paszible the requirements establizhed for final stalements in section 102020 C) of the Act
It a draft statemeont is so inadoquate as 10 prechode meaningful anakvsis. the agency shall
prepare and circulsle a revised drafl ol the approprivle portion. The agency shall make
every eftort to disclose and discuss at appropriate points in the draft statement all major
points ol view on the enviromnental impacts ol the allematives including (he proposed
action.™).

F I § 1502.16(2)-(h) {requiring agencics to discuss “[d]ivect effects and Hrair
sigmificomes” and *|iIndiveet clMocts and ther sigmificance”™) (emphases added),

“1d § 1502.9(a).
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-1
(cont’d)

mlormation that 11 reecived and continues 1o reecive [rom Allantie sinee the
publication of the draft 1118

Conservalion (rroups have documented over 200 mstances ol missing or
meomplete inlormation in the Commission’s drall IS lor the Atlantic Coust
Pipeline.! In other words, the draft IS is so riddled with information paps that
the Commission cunnal determine Lhe signilicance ot the project’s environmenlal
mpacls or whether such impacts cun be elfoctively mitigated. “[Ofne importand
ingredient ot an 118 is the discussion of steps that can be taken to mitipate adverse
cnvironmentul con scn]ucnccs."m The understanding that the EIS will discuss the
cxtent to which adverse etteers can be avoided 1s implicit in NEPA s demand that
the agencies identify and evaluate those adverse effects.” I'he absence of a

“reasonably complele” discussion ol miligalion measures undermines NEPA and

" Sew 40 C.ER. § 1502.9(c),

U Tuhle of Missing and Incomplete mlormation in Drafi KIS, incliuded as
Attachment 1. This chart includes ouly information that has been identificd in the draft
KIS as missing. As discwssed throughout these comments, Commenters have identilied
additional missing or inadequare information. Together. the missing information
identified in the drafl EIS and by commenters periains to some ol the most signilicant
probable impacts of the Atlantic Coast Pipeline.

' Raberison v. Methow Valley Citizens Conncii, 490 1.8, 332, 351 (1989); see id. atn 13
(groting 40 CF R, § 150820 (19X7) (defining “mitigation™)).

Y 14 ar 351-52 (citations omitted).

G
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-1
(cont’d)

the ability ol the agency and Lhe public o evaluate environmental impacts. " Whilc
there ig not a substantive requirement thar a complete mitigation plan be adopted.
there i1s “a requirement thal mitigation be discussed in sulTicient detail to ensure
that environmental consequences have been Lairly evaluated[.J™" The public and
ather reviewing agencies are left to speculate, and the Commission has failed to
meet 1% statutory obligation o ensure informed public engagement.

Not ouly 15 a preat deul ol inlonuation neeessary o an assessmenl ol
impacts missing or incomplete. but much of that information is essential to
understanding  the impacts of the proposcd pipeline. Without this crucial
information, the Commissien simply cannot evalvate how the Atlantic Coast
Pipeline will affect the environment or how its impacts will be mitigated. And
becavse the ugeney cannol perlorm its assessment obligations, 11 has produced a
druft EIS that thwarls meaninglul public comment. To illustrale the deficiencics
characteristic of this dratt LIS, the Commission fails to provide complete analvses

for the following:

M Jd ar 352 (*More goncrally, omission of a reasonably complete discussion of passible
mitigation measures would undermine the sction-foreing” Tunction of NEPA. Withouw
such a discussion, neither the agency nor other interested groups and individuals can
properly evaluate the severity ol the adverse effects.”)

B see alyo Webster v 128, Dep of Agrie. 683 F.3d 411, 43132 (4th Cir. 20012)
(iting and discussing Roberison, 490 LLS. 332) (| ]iscussions of specilic, detailed
mitigation measures that are rasponsive 10 spaeified otfects™ are indicative of fair
evalvation of enviromuental consequences).

~
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-1
(cont’d)

» Public Necessity: The Commuission does not ofler ils ovwvn analvsis ol need
Tor the Adantie Coast Pipeline, bul instead repeats Atlmiic™s very general
claims that the projeet is a public necessity.’ In doing so, the Commission
has only told ane side ol u complicated story and 1gnored other contrary
and compelling information about how market demand for new gas-fired
power gencration is static or even dropping.”” Without this information, the
Commission cannot laitly evaluale the altematives to Allanlic’s proposal.
and it misleads the public’s review of its impacts.'

o Allematives: Relving on the elaims of need from Atlantie, the drall EIS
fails to provide a meaningful analvsis of the "no action™ altemative or
existing pipeline alternatives that wonld increase ineremental gas delivery
cupacity in Virginiw and North Curolina, As discussed in the [ollowing
seclions, recent analysis [rom Synapse Energy Economics indicates that
existing nulural pas mfrastructure iy sulficient lo meet demand through
2030 even under a high gas demand seenario that 1s unhikely to occur. The
Commission cannot gloss over or ignore these allernalives. In doing so in
the drall EIS, its (ails 1o meet its NEPA obligations,

+  Steep Appalachian Ridges: I'he draft KIS does not evaluate the impacts of
constrmetion on steep slopes because Atlantic has not identified slopes that
require site-specific analvsis, nor has it identified the measures it would use
1o mitigale landslide rish. © Atlantic has also [uiled 10 provide 1he sieep
slope information that the Forest Scrvice requesied in October 2016 [or

1% Cee DFIS at 1-1.

' See IF. Wilson, Wilson Tnergy Feonomics. Fvaluating Markat Need for the Atlantic
Coast Pipeline 3 (Mar. 31, 2017) (“Al the present time, 1he luure need for incremental
gas supply for new gas-fired electric generation is highly uncortain. due to weak or non-
existent electrie load growth, the uncertain pace of coal and nuclear plant retivemenis, and
the increasing penztration of wind, solar and other renewable resources, among other

Lactors.™), included as Attnchment 2,

'® Sew Hughes Wotersted Conservancy v, Glickonen, 81 ¥.3d 437, 446 (4th Cir. 1996)
(holding that “migleading ceonomic assumptions can . . . dofeat the second function of m
EIS by skewing the public™s cvaluation of a project™.

I See DEIS at 4-26.
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C087-1
(cont’d)

pipeling constrwelion on public lunds. ™" According lo the drafl EIS,

“awad wsis, licld surveys, and usl mensures related w slope hazards have
not vet been completed.™ For 108 miles, the proposed roule traverses
sleep s]npcﬂ,m and the impacts associated with this high-nisk construction
arc among (he most signilicant Lor the entire project.™

+ DProlected Species: Atlantic has not compleled many required surveys [or
endangered. threatened, or other special-status species. I'or example,
Atlantic has not completed survevs related to Virginia big-eared bats, gray
buts, Indiuna bats, and northem long-cured buts or identilied appropriate bal
conservation measures. ™ Accordin 2t the draft LIS, the company will
conduct surveys in 2017 for these species, as well as for protected
Ireshwuter mussely and numerous protected plunls,?" Without complete
survey inlormation. including survevs lor suilable habital. (he impacts 1o
these specics were simply unknown when the Commission released the
drull EIS.

+ Karst Topography: Atlantic has not completed survevs for karst features in
Randolph and Pocahontas Counties in West Virginia und Bath and Augustia
Counties. Virginia. Atlantic has also not: (1) completed its assessment of
the project’s impacts on the Cochran’s Cave Conservation Site, an
important cave svstem that provides habitat for several protected bat
species i Auguste County, (11) surveyed the Dever Spring Recharge Arca,
in Highland County: (111) completed survevs ol the karst Leatvres in Litile

* See 1d at LS-5. 4-37: Letrer trom Clyde Thowpson. Forest Supervisor. U.S. Torest
Servive, to Kimberly 12, Bose, Seerctary, FERC (Oct. 24, 2016), included a5 Attachment

12,

' DEIS ut FS-4,

2.

* For an analysis of o high-hazard area that presents an array of construetion challenges,

so0 Rick Webb. Clover Crock: iTigh Tazard Pipeline Constructinn (2017), mehuded as
Attachment 3.

MDKIS al 42200 19 3202,

= See id
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(cont’d)

WValley in Buth County. an arca expecled to have exiensive subsurlace
drunage conduts, or (1v) completed its survey Tor subsurlinee solution
Teatures using electrical resistivity,™ Local govemments and the public
have expressed deep concern Lthat the pipeline will inlerlere or damage
water supplies that move through these karst systems. Without complete
survey inlormation. the Commission cannol provide its analvsis ol the
signiticance ol these risks, despite heighlened public concemn.

I apparent recognition ol the inadequacy ol the infonnation considered in
the draft 1918, the Commission has invited Atlantic to submit additional
mtormalion aller the release ol the dralt EIS. As ol March 24, 2017, the company
had filed more than 8,000 pages of new information during this time.”” A
Commission spokesperson, ‘l'amara Young-Allen, said recently that the agency
never issues a revised or supplemental EIS: “T've been here since 14920 1 can’(
think of & supplemental 15, That's nat how it works. "™ Ms. Young-Allen also
myited commenlers o review the information that Atlantic is [iling, noling
fippanily that “[t]he intormation is there, vou can comment on it

This alimpse into the Commission’s perspective demanstrates the degree to

which the process 15 improperly skewed in lavor ol the apphcant, Allantic. and

** See DEIS at 4-13 to 415,

** ¥ee I'able of Information Filed by Atlantic Coast Pipeline, LLC since Release of Draft
ELS, included as Attachment 4.

* Flizabeth Ouzis, Activisis Sar ipeline Enviromnental Assessmeni Appallingly
Tneomplete”. 8o mikast Ty Nows, Mar. 7. 2017, bttpessoutheastenergmews. com?
201 7030 Tactivisis-say-pipeline-cnvironmental-ussessment=appallingly-incomplee?
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CO87-1
(cont’d)

against the concermns and nghts of the public. The Commission’s approach cuts the
public out of the process and fundamentally fums the NIWPA procedires imside ont.
NEPA requires that the agency collect the necessary information and offer its
analysis of the signilicance of likely impacts in the dralt EIS.™ It is preciscly that
expert ageney analvsis that the public comments on—not reams of raw. out-of-
context inlormation tiled by the applicant months atler the release ol the dratl EIS
and, in some cases, lewer i two weehs belore the close of the Commission’s
comment period.

The EPA raised similar concems about post-drafl EIS and post-scomment
information in letter to the Commission concenling the Mountain Valley Pipeline
draft KIS, EPPA described the Commission’s draft EIS tor that project as a “rolling
document providing just a snapshot in ume” thal ereales “considerable challenge
[or stakchaolders and members of the public to [ollow the documentation provided.,
or know which material is most current.”™' LPA urged the Commission to clarify
its process and to consider preparing a revised or supplemental draft F1S for public

31
comment.

10 C.T.R. §1502.16a)-(b).

W 1 atter from JTeffroy D. Lapp. Assoc. Dir.. EPA Ragion 111, to Nathanial 1. Davis.
PDepiy See'y, FERC (e, 20, 2016), included as Attachment 5.

FR.
” Id.
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CO087-1
(cont’d)

CO87-2

To remedy the deleets ol s drall EIS [or the Allanhie Couast Mpeling and o
alloww the public ty meaningfnlly participare in this process as requirved by NIETPA,
the Commission must: (1) wait until Atlantic has provided the nfomation
requested by the Commission and the Forest Service on project impacts: (2)
revised the dratt LIS to include the Commission’s analysis of the new infonmation;
and (3) ollered the revised drall lor public comment. The agency is currently in
vielution of NEPA™s requircments, Unless the Commission lahes these steps 1o
ensure that the critical information conceming the impacts of this pipeline are
analveed and presented 1o the public. il cannot lawlully approve a cerntilicaic of

rublic convemence and necessity tor the Atlantic Coast Pipeline,

1. The Commission relies on untested, incomplete, and inaccurate
market informartion that biases the agency's evaluation of the
project, misleads the public, and violates NEI’A.

Commission approval of the pipeline anthavizes Atlantic 1o rocover a
certuin rute ol relum e “recourse rade,” Atlintic will then puss on the costs vl
that recourse rate to its shippers. who in mrn pass on the cost to the end users.
When the end wser 1s « regulated utility. that utilily’s ratcpayers bear the increases
in gas prices atrributahle to the reeourse rate. When a vopulated urilin’s parent
company also owns the pipeline, Lhal utility has g vested interest in buying gas
shipped on its pipeling, even il adequate lower-cost gas is availuble [rom a pre-

existing, and lower-cost, pipeline. Uhis strueture allows the parent company to

CO87-2

See the response to comment CO46-1.
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C087-2
(cont’d)

profil [rom the pipeline’s recourse rate while passing the increased [vel cosls onte
capiive rarepavers,

The various alfilialed entities involved in building the Atlantic Coast
Pipeline and then shipping was along it have colluded 1o manulacture “need,” in
the form of precedent agreements, which they now elaim justifies the pipeline. T'he
vecord helore the Commission 1o date omils several kevs jucts. First expert
unulysiy demonstrales that both Dominion Resourees and Dube Lnergy have over-
estimated future electricity demand in their territories. As such, their ratepayers
likely do nol need the natural gas-powered gencrating resources those vlilitics plim
o build, Second, even assuming these utiines do build the power plants in their
respective [RI’s. none of those new power plants needs the Atlantic Coast Pipeline
for fuel supply. In Gl these compunics have testilicd o their respective slale
ulility commissions that adequale pipeline capacity already exisls to [vel all of
their planned constuction projects, As such, the market docs not need another
pipeline, and the Commission should view with great scrutiny any application that
provides only precedent agreements between afliliated companics as a prelext o
comsmetion.

The Commission’s dralt FIS for the Atlantic Couast Pipeline (ails to analyze
the markel demund for the project und. instead, merely adopts the developer's

blanket, but wholly untested, inaccurate, and misleading statements that the public
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CO87-2
(cont’d)

needs s pmjccl."" The Commission accepts that Allantic’s precedenl agroemenls
demenstrate that the project 18 needed without laoking behind them to evaluate
aclual market demand. Bul these agreements are between Atlantic and afliliates
As such, they da not relleel acual competitive markel needs, This is especially
true where, as here, the affiliated entitios are regulated utilities with captive
rutepayers, which allows Atlantic to shilt the market risks ol building the Atlantic
Coast Pipeline to thuse caplive wtepavers while simultuncously allowing the
shareholders of Jominion Resources, Duke Inergy and Southern Company to
reap the benelits, This structure can spur pipeline development even in the absence
of market demand, vet the Commission tails to consider how this shitimg of visk
can skew the development incentives, offering onlv one side of the storv—
Aulanlie’s  in the drall EIS,

Under NEPA, an ageney cannol base an EIS on inaccurate or incomplele
information that undermines informed agency decision-making and informed
public comment.* Courts recognize that inflated or inaccurate market information

can skew agency decisions about a project and mislead the public in its cvaluation

¥ Ser, e, DEIS at 1-2.1-3. 3-3.

™ See N.C. Wildlife Fed™n v. N.C. Dep't o Lransp., 677 F.3d 596, 603 (4th Cir. 2012),
TTughes Watershed Conservaney v. Glickman. 81 F.3d 437. 446 (4th Cir. 1996); Nat. Res.
hel” Council v. L8, Forest Serv, 421 F.3d 797, 811212 (9ih Cir. 2005)
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CO87-2
(cont’d)

ol project imp;tcls.'ﬁ Thus. maceurale mackel nlormaton can render lhe EIS
detective when itis a barrier to “a well-informed and reasemed decision. ™

Here, the Commission cannot tulfill its NEPA obligations without revising
us dralt EIS 1o include a thorough evaluation and discussion ol Ihe actual need Lor
the pipeline and reissuing it for public comment. In this section, we explain the
signilicant problems wilh the Commission’s stalemenls aboul the need lor the
Atluntie Coast Pipeline und how (hose delects undermine the ageney’s malvsis,
mislead the public, and diminish the opportunity for meaningful public comment.
all in violation ol NEPA.

A. The Commission fails to evaluate the need for the pipeline and relies on
an incomplete, inaccurate, and misleading analysis (rom Atlantic.

1. The Commissinn relies on precedent agreements hebween alfiliates
4% demonstrating need for the Atlantic Coast Pipeline despite
substantial risk that these contracts do not reflect actual market
demand.

¥ Sew flughes Vatershed Commervancy. 81 F 4 al 346 (*Misleading coonomie
assumptions can deleat the first function of an EIS by impairing the agency’s
consideration of the adverse environmental ellects of the propesed project. . . . Similarly,
misleading cconnmic assumptions can also defeat the second fonetion of an EIS by
shewing the public’s evalualion of a project.”).

€ arar Res, il Comner v, 0.5 Forest Serv., 421 V.3d wt $12. See alse Nat | Wildiife
Fed'nv Not Serv., 235 F.Supp.2d 1143, 1157 (W.D. Wash. 2002)
(“An BIS that relics on miskeading ceonomic information may violate NEPA i the crrors
subvert NEPAs purpose ol providing an accurate assessment upon which 1o evaluate the
proposed project.”), overriled nit other grownds v Witer v Nar. Res. Defl Connedl, 355
TS 7 (2008).
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CO87-2
(cont’d)

In the drall EIS. the Commission rclics on precedent agreements as
evidence of need for the pipeline despite unehecked self-dealing hetween affiliated
companies and the subslantial risk that these contracls do nol reflect actual market
demund. The Atlintic Coast Pipeline is a joint venture ol Dominion Resources:
Duke Imergy: and Southern Company: these three companies own 100%4 of
Adunlic Coast Pipeline. 1.1.C. which is the project developer.*” However. each also
e purent company ol oue or more vl the pipeline’s customers, Le. shippers, that
are either repulated utilities or. in the case of Dominion Resources™ subsidiary
Virginia Power Scrvices. provide natural gas 10 a regulated ntility. Specilically:

+  Dominion Resources owns Virginia Power Services which has contracted
for 300.000 dekatherms dav from Atlantic. Dominion Resources also owns

Deninion Virgimia Power, a regulated utility in Virginia that purchases gas
Irean Virginia Power Serviees.
«  Duke Energy owns Puke nergy Progress, a rognlared utility in North

Curolina that has contracted Lor 452,750 dekathennsday from Adlaniic.

»  Duke lnerav also owns Duke Inergy Carolinas, regulated utility in North
Carolina that has contracted for 272,250 dekatherms-day from Atlantic.

»  Duke linergy also owns Piedmont Natural Gas, a regulated local
distribution eompany in Nowth Carolina thar has contracted for 161
dekatherms/day from Atlantic.

¥ See M. Marte, Dominivn Retaing Controlling Share in Pipelise Company: in
Resrucinring JAfier Medmoni Safe, Richmond ‘limes Disparch (Ol 3, 2016),
htp:swww richmond.comdusiness Jocal donrmion-retams-controlling-share-in-pipeline-
cotpany-in-restroctoning-afrer‘article fd7bb234-0tc5-5351-Bcea-b2i86Tfdde7a hitml.
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»  Southem Compuany owns Virginia Natrul Gas. a regulaed local
disinbution company i Virgiuts that Ty contracted Lor 135,000
dekatherms‘day Lrom Atlantic,™
Together, these affiliares of Dominion Resources, Duke Lnergy, and
Southern Company have entered precedent agreements with Atlantic for 93% of
the pipeline’s contracted capacity,”™ Morcover. alliliates ol Dominion Resources
and ke Inergy hold the bulk of the contracted capacity for nse by power plants
and Alanlic anticipates that evenlually about 79% ol the pipeline’s tolal capacity
will fuel gas-fired generation. ™

To dale, publie wility commissions in Virginia und North Carolina bave not
comducted meaningful reviews of wherher rarepavers in their states need fhis
pipeline. While the sell=dealing relationships between Atlantic and ils alfilintes
will produce wmillions ol dollars o prolits lor Dominion Resources and Duke
Fnergy, they create a substantial risk that captive utility ratepavers will foot the
bull for & pipeline that is not necessury or driven by actual markel demand.

More and mowe, experts, including tormer Commission Chair Norman Bay,
agree that pipeline developers use precedent agreements between the developer

and an alliliated regulated wiility with coptive raepayers  like the contracts

 Atlantic Const Pipeline, Abbreviated Applivation lor a Certilivate of Public
Convenience and Necessity and Dlanket Certificates at 7-8, 12 (Sept. 18, 2013) {cLibrary
N 200130918-3212).

I S el 12,

1 see DEIS at 1-2.
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desenibed ubove 1o Justily building pipeline inlrastruciuee 1o the absence of
actial market demand.” Interstate natural gas pipelines like the Atlantic Coast
Mpeline are multi-billion dollar projects. When the Commission accepls precedent
agreements belween alliliated companics, one ol which. the shipper. 13 a regulated

utility, for a prajeet of this seale. it allows the shipper utility to “impose long-term

- . A . A2 1 . .
tinancial obligations on caplive ratepayers”™ Unlily ralepavers bear the risk of

e project while the project’s Lnaneial rewards aceue (o the sharcholders of (he
utility’s parent company. Or, to put it another way. the captive utility ratepavers
subsidize the new pipeling construction v the benelit ol the parenl company’s
sharcholders. This structure, which shifts the risk frem the sharcholders to the

2035

ratepayers. subverts the “price signals sent by a rational market™ and allows

# Lee I'F. Wilsom, Tvaluating Market Need tor the Atlantic Coast Pipeline 6-12 (2017).
included as Attachment 2; Scpare Stalement ol Commissioner Bay, FERC Dacket Ne,
CI'15-L15 3 (Teb. 3. 2017); 8, Isser, Natural Gas Pipeline Centification and Ratemaking
24 (2016), meluded as Attachment 6: /i earing to oxamene (O and Gax Pipeiine
Infrastuciure and the Eeonomic., Sufeiv, Ewaronmental, Peymitting, Construciion, ond
Malntenance Consideranons Assoclated wiin thai IntFastruciire: Teaviig Berore the 5.

< 113th Comg. (Tume 14, 2016) (si:tement of N, Jonwhan
Peress, Hnvt™l el Fund at 3) [hercinaller Testimony of N Jonathan Peress |, included as
Attachment 7; C. Kunkel & T, Sanzillo, Inst. tor Enecgy Econ. & Fin. Analvsis, Risks
Assovigled with Walural Gas Pipeline Eapanzion m Appalaciia 5.6 (20016 mcluded as

tta st

Comnn. em Fnirgy & Not. Rea.,

1 estimony of N, Jonathan Peress al 5.
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compunics 1o pursuc unnesded projects “al the cxpense ol allemalive Irunsport
aptions.”™"’

Allanve’s owners—Dominion Resources, uke Energy, and Southern
Company  are using exactly such a structure here. bul the Commission ignores
the risk that this arrangement may result i the approval of an unnccessary
pipeline by accepling Atlantic’s precedent agreements as evidence ol need [or the
pipeling withoul Lurther inyuiry into aetual market dentnd, Because the precedent
agreements offered by Atlantic are between Atlantic and affiliated regulated
uiilitics. cuptive rulcpayers  not sharcholders ol Dominion Resources, Duke
LCoergy, and Southern Company will bear the risks associated with building the
pipeline.” and these contracts can finance the project without market support. 1'his
structure can divorce marketl demand lrom a company’s caleulus wheo 11 cleets 1o
pursue a new inlerslate pipeline projeel.

In the event that the Commission detorimines that Atlantic’s precedent

agreements demonstrate market need for the pipeline. market conditions have

changed since Atlantic first proposcd the pipeline almost three yeurs ago, Even il

Atlanrie believes market conditions justified its precedent agreements in 20114, the
Commission must recognize thal market conditions have altered dramalically in

the mterveming years. According (o vtility experl Jumes Wilson:

M sser al 24,

¥ Nee Kunkel & Sanzillo at 18-21.
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Al the presenl ume, the [utwre need [or mcremenlal gas supply Lor
new pas-hred electine generadion 15 lughly uneertan, due 10 weak or
non-castent clecing loud growth, the wneertun pace ol coul and
nuclear plant retirements, and the mereasing penetration ol wind,
solar and other renewable resources, among other factors.™

For example, Dominion Virginia Power is the electric ulilily alTiliale of

Atluntic and shipper Virginia Power Scrvices, Between 2007 and 20 15, cleetricily

demand for Dominion Virginia Povwer’s service territory did not increase, even

with the madest economic growth that followed the 2008 cconomic recession.'

And. s diseussed m detadl in the nest section, Dominion Virginia Power’s load

forecasting has not kept pace with significant industry changes. particularly those

underlaken by PIM Interconnection (PIM)."™ Further. recent analvsis [rom the

Energy Inlormaton Administration (ETA) suggests thal demand [or natural gas lor

powsr generation will remain ut, or below. 2015 levels until 2034,

Maoreover, market share for renewable technologies like wind and solar is

wrowing rapidly. In North Carolina. solar capacily has grown 1o 2.4 GW as of

H e Wilson w1 2,
¥ See id al 13-13.

¥ See sl al 15-16.

¥ See: stmwal Energy Craitook 2017, Tuble: Energy: Consumpiion by Sector and Source,

128, Fuergy Info. Admin.. hittps:www cia. govioutlooks ‘acosdatabrowsor=%id  2-
ALO2017&cases ref2017&sourcekey O (last visned Jan. 5, 2017}
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Febmary 2007, making the state seeond in the nation in installed solar c;lpau:il}.'_"-ll
while the price of solar has deelined by 64%0 over the past five vears.™ In light of
these trends in energy demand and the avalabilily of low-cost renewable
resources, Atlunlic’s shipper agreements with its alliliales are not mdicative ol
actual market need. In the event that electric demand remains flat as expeeted, and
purporled market demand does nol malerialize. caplive ratepuyers ol alliliated
ulilifics will likely shoulder the burden,

The Natural Cas Act establishes the Commission’s primary function:
“prolcction ol the consumer.” ™ To fullill thal dircctive, the Commission musi
conduct an independent and robust investigation of the actual need tor the Atlantic
Coast Pipeline; the Commission cannot merely substiite precedent apreements
between alliliates of Dominion Resources, Duke Energy, and Southem Company
aceurately refleet market need.™ 11 the Commission docs not act. il is unlikely hal
state public utility commission m Virginia and North Carolina will have the
capacity or opportunity to examine the economic necessity for the pipeline prior to

a decision on Atlantie’s certilicate application. Only the utility customers suller in

" Aarker Diteiligence. N.C. Sustainable Energy Ass'n,
httpAwwseenergane. org Mpage=Muok et Intelligence (lust visited Mar, 27.2017),

1 Solar Energy Indusiries Ass'n, hilpsiwww, seia.orgistate-solar-policy‘north-carolina
(last visited Mar, 27. 20170,

¥ Cal. Gas Producers Ass™n v. Fed. Power Cowim'n. 421 F.2d 422, 428-29 (91h Cir.
1970,

53 Testimouy of V. Jonathan Persss at 5: [sser a1 24: Wilson at 4.
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a seenano where the cenilicale is approved and construchion commences wilbout a
till analvsis of actal market nead.

In Virginia, Dominion Virginia Power, the utility subsidiary of Dominion
Resources, hus not sought approval lrom the Virgmia Siate Corporution
Commission for its aftiliate contracts to aceept gas from the pipeline. In fact, it has
not had 10, because Dominion has injected yet a third alliliated enuly into the
cyuation: Virgima Power Services, The Virgima Stale Corporation Conumission
will not review contracts for gas purchases on the Atlantic Coast Pipeline until
after pipeline construction concludes. at which point il is 100 late.

And ¢ven though the North Carolina Utilitics Commission authorized Duke
Energy U'rogress, Duke Energy Carolinas. and I'iedmont Natural (Gas to enter into
alliliated contragts with Alluntic in 2014, 1t did not evaluate the neeessity [or the
pipeling or consider whether the alliliated contracts would allow an unnecessary
project w proceed,™ Morcover, that approval ocenmed more two and a half vears
ago, and. according to Duke Energy’s aown analysis. the market demand for natural

. .. - - . - . <3
was lor clectricity generation in North Carolina has dropped sinee Lhen.

* In the Matter of: Advancs Notice by Duke Energv Carolinas, LLC. and Duke Energy
Progress, Tne., of Intent to File Proposed Procedent, Servive, and Negoliated Rule
Agreements with Atlantic Coast Pipeline, LLC, Request Lor Approval to Enter inte the
Proposed Agreements. and Request for Waiver of Code of Conduet, Docket Nos. T-2.
Suh 1052 & F-7. Sub 1062 (NC.ULC. Out. 29, 2014),

¥ Nee Wilson a1 18-22,
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Mounuing cxpert opinion ndicales 1that preccdenl agreements belween
affiliated companies, in which the shippers are vogulared unlities with capnive
ratepayers, subverl markel signals and spur unnecessary pipeline development
Thus, the Commission’s reliunce on Adlintic’s precedent agreements Lo establish
need for the Atlantic Coast Pipeline presents an incomplete, inaccurate, and
misleading piclure of the true markel demand for the project.

2, The draft EIS vmits evidence that Dominion Virginia Power does
not need gas from the Atlantic Coast Pipeline to meet electricity
demund in its service territory.

Nowhere is the problem of self-dealing with the Adantic Coast Pipeline
maore apparenl than i the discrepuncies between the elecinicily demund lorecasts
trom PIM and Domiion Virginie Power, PIM s the regionul (ransmission
organization that manages the electrical transmission grid in all or parts of thirteen
states, including Virginia and North Carolina. and the District of Columbia *®
Recogmizing thar electriciry demand growth is no lomger conpled m economic
growlll mnd that demand growth has been lut siuee 2007, PIM nuplemenied
enhancements to its demand maodeling in 2015 to account for these changes in the

cleetric seetor.™ In 2016, and then again in 2017. PIM signilicandy reviscd its

6 See sl at 13,
¥ See Direct Testimony ol James F. Wilson, Va. State Corp. Comm.. Case No. PLUE-

2016-N049. ar 11-17 (Ang, 17, 20016) [hercinafter Diveet Testimony of Tanes T.
Wilson], included as an attachment ro Wilson,
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clectnenly demand projections downward for Dominion Virsinia Power’s service
territory—the Dominion zone—using this more accurate model.™ And even with
s recent model enhancements. it s bkely sill over-projecting the eleciricity
demund in the Dominion zone,*

Over time, these divergent load forecasts produce massive capacity
dilTerences. In [ael. lor 2027, PIM's 2017 [orecast Tor the Dominion zone is
substantially less  approsimately 3,500 MW less  thin Dominion Virginia
Power's own projection from its 2616 integrated resource plan proceeding at the
Virginia Stale Corporation Commission.® The wiility has nol adopted 1he
enhaneed methods used by PIM in its forceast rm:;dcling,"’1 The 3,500 MW
difference between IXIM’s projections and Dominion Virginia Power’s projections
represenls the outpul ol approximately 2.2 gas-lired power plants and aceounts [or
a substantial share ol Allantic’s cluimed demand [or the Allantic Coasl Pipeling in
Virginia. 1f the dispatcher of clectrie plants in Dominion’s territory, PIM, is
indeed correct, and these plants are not needed, then gas transmission capacity on

the pipeling is not needed © serve them.™ As the entity in charge of ensuring the

* See 1y Wilson at 13,

¥ Direct Testimony ot James T. Wilson at 16,
 Sexe Wilson 1517, fig.3.

S Servel a0 18,

o Nee, e.z., Wilsom ar L6,
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reliwbily of the clecine gnd o parts of hirtcen siates and the Distoet of
Colimbia, the Commission must consider and imeorparate PIM s analvsis when
assessing Atlanlic’s staled need lor the pipeline lor the purposes of serving
addiliona] gas-[ired ¢lectric generaing units,

Furthermaore, both PIM's and  Dominion  Virginia Power’'s demand
torecasting includes u signilicant amount ot projected load lo accommodate the
growlll ol data centers,” However, while demand Loy data cenlers continues
grow, these facilities have significantly improved their energv efficiency and will
drive lile additional growth in cleetricity usage.™ Morcover. many companics
that are expanding their data centers m Virginia have committed to using
renewable energy and are installing solar and wind energy sources to offset their
ecnerey wse. SAumuzon, [or cxample, has six solur [arms operating. or sel 1o begin
operaling in 2017, 10 help achieve 1ts corparate goal of 1007 renewable encrgy Lor
its Virginia dara ecurers” Remove data centers from PIM's projections, and
demand for electricity drops by 1.500 MWs, approximately equal 1o the output of

velanother gas-lired power plant,”

G e rd Wl 13415,

“ Direct Testimoeny of James F. Wilson L 19,

L] m—y s an ’ - .
Sew Global infrasvucturs, Amazon Web Servy,, hitps:zaws. amazon. comyaboul-

aws global-infrastructure’ (last visited Apr. 3. 2017y AMW & Susrorsobilitv. Amazon

Web Servs,, hitpssiaws. amayon.comiabout-aws/sustainability: (last visited Apr. 3, 2017).

€ Noe Wilson at 14, fig.3.
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Domiion Virginia Power also does not need the Allantic Coasl Pipeline o
gerve its approved power plants. The mtility currently operates 6,597 MW of
natural-gas Mred generating capacity in Virginia. with an addiional 1,388 MW
under construction at the Greensville combined eyele facility. Not u single one ol
these facilities requires gas from the Atlantic Coast Pipeline for operation. [n fact,
n ils applicution o the Virginia State Corporation Commission for permission (o
build the Greensville Lueility, Dominion Virginia Power expressly stated that

The Greensville County Power Station will be fueled using 2500001
Dth per dav of natiral gas with reliable firm rransportation provided
by Transcontnental Gas Pipe Line Company, LLC (" Trnseo™) at a
east-cffective rate. Ihis armangement will provide the Greensville
Counly Power Station with aceesy W abundan! nstural pas supplics
[rom the Gull 1o the MareellusUtica Shale 1‘cgicus.'{r

OFf the Atlantic Coast Pipeline, Dominion mercly stated that “|the|
Greensville County Power Stalion sile will also have uccess 1o unolher inlerstate
pipeline, the Atluntic Couast Pipeline CACP™), which 1y scheduled 10 comnenee
service in 2018 ., "™

To dale. Dominien Virginia Power has not applicd lor or obtained approval

o construct any new namural gas-fired facilitics, much less any plant that will rely

@ Application of Virginia Electric and Power Company For Approval and certification of
the proposed Greensville County Powser Station clectric goneration and related
transmission Lacilities under §§ 56-380 D, 56-265.2 and 56-46.1 ol the Code ol Virginia
and for approval of a rate adjustment clause, designated Rider GV, under § 36-385.71 A 6
of the Code o Virginia, Case No. PUR-2015-00075, a1 7 (emphasis added).

® 1 ar 8.
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exclusively on the Allantic Coast Pipeline [or Luel supply. Further. in 1ls vanous
Virginia State Corperation Commissiom proceedings, the ntility has not cven
dentified—much less sought approval lor—a specilic, future natural gas-fired
sencruling project that will rely solely on the Atlantic Coast Pipeline lor Luel
supply. The Virginia State Corporation Commission approved Dominion Virginia
Power's 2016 inlegraled resource plan (IRP) only as a “planning document,”
noting hat its upproval

does not in any way create the slightest presumption that resource
options eontained in the approved [RP will he approved i a fumre
cerfiicute ol public convenicnce md necessity, rate adjustment
clause, fiuel factor or other tvpe of proceeding governed by different
stututes.”

In light ol Dominion Virginia Power's inflated projections ol elecincity
demand and the Lwh ol dentiication ol or approval lor ey gas-fircd
resources that relv exclusively on the Atlantic Coast Pipeline. the Commission
must carclully and thoroughly scrutinize Atlnlic’s claims ol nceessity lor its
projeet.

3. The draft ELS tails to analyze whether Duke Energy Carolinas and

Dulie kinergy Progress need gas from the Adantic Coast Pipeline to
meet elecrricity demand in theiv service rervitories.

# Inre: Virginia Eleciric and Power Compuny's lntegrated Resource Plan filing pursuant
to Va. Code § 56-397 ot seq.. Case No. PUT-2016-00049. Tinal Order (Dee. 14, 2018) at
2.
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As discussed proviously, Doke Encrgy. through us Gus Unhtes and
[nfrastucture segment, is a 47 percent equity member of Atlantic Coast Pipeline,
1.1.C, the enlity that plans Lo build and own the proposed pipeline.” Duke Energy
owny two ¢leetric wilities in the Carolinas. Duke Energy Carolinas (“DEC™) and
Duke Energy Progross (“D1EP7). Duke justifies its decision to pursue development
ol the pipeline on a need that was identified buck in 2014: According to recent
eshimony Dled with the North Caroling Utililies Commission, in 2014, Duke
Energy (1D1:C and 1K) identified a need for approximately 725000 MMBmiday
ol additionul long-lerm natural gas transporlation service.”

Duke’s load growth projections have dropped considerably since 2014,
casting doubt on whether the “need” for new namual pas transportation capacity
remains 1L 1t ever existed. In 2014, DEC projecicd summer peak load growih of
1 4% and winter peak loud growth of 1.5%, after encrgy clliciency impacts.” By
spring 2016, DLEC's projeeted growth rate for summer peak demand had dropped
to 1.2%. while winter peak demand growth dropped to 1.:3%. DEI"s 2014 load

[orecast showed a similar deercase: In 2014, DEP projected summer peak load

" Duke Energy. Annual Report (Form 10-K) L7 (Feb. 24. 201 7). hrips:*www. duke-

energy.com’ Amedivpdlivour-companyanvestors: 201 G=dub ceenergy=lonm=10-k.pdl

" Direet Testimony of Swati V. Daji, Docket No, E-100, Sub 147 (Feb. 16, 2017) at 9.
 Duke Energy Carolinas. Integrated Resource Plan ¢ Annual Report) 13, NCUC Dockel
G-100, Sub 141 (Sept. 1. 2014).

hitp:Swwenergnyse. govTlesview 2014Duke EFnCarl R Pped

“ DEC 2016 IRD at 17.
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growlh of 1.4% and winter peak load growth of 1.3%. aller EE imp.'lcls,m bul by
2016, DEPs prajected grownth rate for summer peak demand had dropped to 1.1%,
while winler peak demand growlh remained al 1.3%.”

Even these more modest 2016 loud growth projeclions must be viewed with
skepticism. Vor ane thing, DEC and DIEP cach acknowledge in their mast recent
[RDPs that “[t]he outlook for usuge per customer is slightly negative to at through
mueh ol the forecast horzon, so most ol the growth is primanly due W customer
increases.”™

Histaricully, both DEC and DEDP have over-sstimated their load ind cnergy
torccasts, skewing high their assessment of futire capacity and tuel needs. As
ohserved by the Public Statf of the NCUC, a review of the load forecasts for 2010-
2015 m DEC’s 2009 IRP. comparcd with actual peak loads lor those wvears.
“indicates a lorceast error of 4%, resulling in an average annual cstimation ol 629
MW of demand™ DLC's 2009 energy sales forecast was somewhat more

accurate, but still reflects a 2% error rate.” DEIs pattern of high-balling its load

“ Duke Prergy Progress. Integrated Resource Plan { Amual Report) 14, KCUC Docket
E-100, Sub 141 (Sepl. 1, 2014).

“ DEP 2016 101 at 17,
“TYEC IRP at 16: DTP IRP at 16.

" Public Staff Titial Comments, NCUC Docket No. F-100. Sub 147 (Feb. 17, 2017y at
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[orecasty 1s even more glaring: a review ol the peak load [oreeasts for vears 2010-
2006 in DIKPTs 2009 [RP “indicates a forceast erron of 6%, resulting in an average
annual overestimation of 766 MW." DEP's energy forecast from the 2009 IRP
“also relleets a 6% crror rate,” ™ The discrepaney between projected and actual
lpad growth raises serious gnestions about the 2i114 load growth projections that
tormed the basis [or Duke’s assessment ol ils need for additional [irm nawral gas
wnsportation cupueily, and ity resulting decision 1o pursue approval of (he
pipeline.

Additionally, DEC and DEFP have declarcd lor the [irst time in their 2016
[RPs that cach utility’s annunal peak load now oceurs in the winter. vather than
the summer—without fully justifving the change based on their data and analvtical
methodology.®™ This [ailure 1o [ully justily their shifl o a winter-peaking
paradigm, coupled with the polential lor growth of renewable energy resources
and enerey efficiency. means thar the Duke utilities may be planning to build
whally unnecessarv natural gas capacity. For example, as the Public Staft of the
NCUC pointed out in comments on the 2016 IRPs:

[In the event that DECs estimared winter peak loads and

wemperatires  are  overstated and  [its] summer peaks remain

deminant, the lower growth in peak demands combined with the
predicted increase in solar generation eliminates or significantly

™ Public $taff Titial Comments, NOUC Dacket No. F-100. Sub 147 (Fab. 17, 2017 at
149

0 Nee Wilson at 18-21.
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reduces the need for 433 MW ol combustion webing CT capacily

planned for 2025 in DEC's IRP ™

Moreover. even i their questionable load growth asserlions could withsland
serutiny, Duke Energy's operating wiilitics i the Curalinus do not need the
Atlantic Coast Pipeline to supplyv fuel for their natral gas-fired power plants. The
current largeled in-service date ol the pipeline is 2019, Other than the already-
approved Lee gas plunt scheduled 1o come online in 2018, DEC is not pluming (o
put any new gas-fired power plants into service until 2022, DIEC™s 2016 IRP
shows that the only planncd additions ol new “undesignated™ nalural gas-lired
capacity over the 15-year planning hovizon are a 1,123 MW CC in 2023 and a 433
MW CT in 2023-2026.% Although DEDP plans to build more natural gas plants
thun does DEC. only two would be added belore 2026 1,123 MW CC in 2022
and 2 435 MW CT in 2023 wilh the other plants coming online in laler veurs of
the plauning hotizon,™

Recent testimeny filed by the JJuke Fnergy executive responsible for
natural gas procurcment for DEC and DEP conlinms that ¢xisting pipeline capacity

is adequate o fuel irs namwal gas-fired power plants in the Carolinas: “Currently,

1 Public Staff Tnitial Comments, NCUC Dacket No. T-100. Sub 147 (Feb. 17, 2017) at
23-24.

BEC 2016 1R1, Table 81,

% DEP 2016 IRP. Table 8-D.
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Duke Encrgy bas agreements i place that provide [iem trunsportation 1o cleven
enrrent and fumre gas generation facilities in North and South Carolinag including
all of Duke Energy's current and approved CC lacilities as well as several C'1
sites”™ Tellingly, the DEC und DEP 2016 IRPs  despite devoling multiple pages
and an entire appendix v a detmled discussion of the utilities” namral gas fuel
supply und procurement strutegies <o not contain a single specilic mention ol the
propused pipclinc.g"'

4. The Commission embraces demand projections that are overly
peneralized and fails to consider the eapacity of existing
infrastructure to meet demand.

The Commission embraces demand projections that are overly generalized.
and it fails to evaluate the capacity of existing intrastructure to meet demand. The
Commission reports thul the “consvmpiion of natwral gas grew by 12 and 49
pereent, respectively o Virginia and Nowrth Carolina between 2010 and 20147
primarily as a result of the growlh in gas-lired power plan 15.%° Bul the Commission
oflers no information aboul the quaniily ol gas that growlh represents,
lurthermore, it does not analvze the impact of that growth on the capacity of

existing pipeline infrustruciure or why thal growth warranis a new pipeline. Nor

* Dircet Testimony of Swati V. Daji at 14,

ke Encrgy Carolinas 2006 IR, Appendix K; DEP 2016 TRP, Appendix b

%€ DEIS at 3-3.
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does the Commission explun why ncreased demand between 20010 and 2014 has
any hearing on demand in 2018 or 2019, when this pipeline wonld be put into
service 1 approved.

According 1o the Commission, EIA projects that nalural gas consumption

will continue to grow “due tw population growth, industrial consumption, and

electric power ge11ermim1."'s" But again, the Commission ollers no analysis of

these blanhet statements, and it does not altempt o guantily the level ol demand
that would bear on the need for a new interstate natural gas pipeline delivering gas
in Virginia and North Carolina.

The Conunission must give LIA's Lnergy Ovtlook for 2017 a more
tharough evaluation than the cursory and overly generalized statements about the
demand [or natural gas preseoled n the dralt EIS. The primary purpose ol the
Adluntie Coast Pipeline will be 1o luel gas-lired power plants in Virginia and North
Carolina. According 1w the draft LIS, 79% of its capacity. approximately 1.185
betiday. is committed to this purpose.®™ ke Energy Progress. uke Energy
Carolinas, and Virginia Power Scrvices arc the subscribers that will wse their
pipeline capacity for gas-fired power genoration. Yet, these companies are not

tucing the same demand for new gas-lired generation that existed in 2074,

d.

% Noe 1d at4-513.
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In EIA’s 2017 Encrgy Quilook, the relerence casc. e a scenano rellecting
impravements i known  technologies and  the views of leading ccononme
forecasters and demographers,™ projects that nationally the demand for nalural gas
[or ¢lectricity gencration will deercase Irom 2015 10 2020 and will not relum o
20115 Tevels until approximartely 2032, The national trend is also reflected in FTA's
analysis for the South Atlantic census region. a portion ol the Fast Coast that
meludes Vigginia and North Curolios, EIA projects deereasing demand Lor natural
gas for electricity generation from 2015 to 2020 in this region with demand
relurning 1o 2015 levels aller 2034, To expluin these trends. EIA noles that the
near-ter decline in gas demand is driven by “strong growth in rencwables
generation and price competition with coal ™ T'he bottom line is that FIA"s most
recent projections ol nwural gas demund lor clecirieny prodvction. which, like
PIM’s projections show a decrease in demund [or natural gas. do nol support
Atlantic’s elaims  new capacity is not needed unnl 2034 at the carliest. If demand
prajections continue to drop as they have in recent vears, the need for new
capacily may be many years distnl,

Maorecover, the Commission fails to consider at all how demand projections

allect the capuacity of the existing natural gas inlrastruclure system. In 2016. a

U8, Toergy Info. Admin., Annual Energy Outlook 2017 § (Jan. 5, 2017),
hips:fiwww cia goviowtlooks aco/pdFIARI%IN201 72029, pd .

k' . -
" Id at 62,
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sludy prepared by Synapse Encrgy Economics cxamined the implications Lor
pipeline infrastructure vresnlting from inereased demand for namral gas in Virgima,
North Carolina. and South Carolina.” Synapse concluded that the existing pipeline
system and upgrades 10 that system already proposed. like the planned reversal ol
the I'ranseo Mainstem, would provide enough gas to this three state region to meet
demund even under an unlikelv high-gas demand scenurio.™ Synapse’s results are
consistent with (he conclusions, discussed below, rom the Commission, PIM, und
athers that curtailments during the 2014 polar vortex were the result of multiple
Luctors unrelated 0 pipeline cupacity: this region has sullicienl nwwral gas
infrastructure capacity.

Faced with the Commission’s overly generalized assertions that do not
conneel demand Lo capacity, lhe public is lell with an unreasonable burden: It must
cither blindly aceepl these blankel stiemenlts that the project is nocded or guess as
1o what might be the more complote story. The Commission has abdicated jrs
NEPA obligation to provide the analysis of the expert agency tor public comment

i Lhe drall CIS.

1 Rucliel Wilson et al.. Synapse Foergy Feonomics, Are the Atlantic Coust Pipeline md
(he Mountain Valley Pipeline Necessary? An examination ol the need for additional
pipcline capacity into Virgimia and the Carolinas (Sept. 12 2016). included as
Attachment 9.

“ Nee 1 at 3-4.
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3. The Commission’s claim that the Atlantic (Coast Pipeline will relieve
capacity constraints is not supported.

The analysis that lollowed the polar vortex ol 2013-2014 does not support
the Commission’s claim that the Atlantic Coasr Pipeline will relieve capacity
constrainls. Project proponents have claimed that the cold weather during the
winler ol 20132014 the pular vortex  resulted in capusity constiuints on the
existing pipeline system that caused gas and electricty prices to spike,”’ Tlonvever,
neither the Commission nor Atunlic explain how increased capacity would
alleviate the problems encountered duting (he polar vortex, sud the Commission
has failed to provide its own analysis of that question in the draft FIS.

It 1s now well-established that cortailments and price spikes during the
polar vortex were the result of multiple factors, many of which were welared to
pipeline capacity constraints.”® Commission stafl reporled thal the “general
consensus 1 the industry” 1y that the gas shortages and price spikes during the
polar vortex were caused by the combination of: (i) “reduced hedging of natural
was” which exposed enlities 1o voluule price [ucluations. (i) depleted natural gas
certain natural gas-lired generation in advanee ol the normal process,” and (v)

problems coordinating between pas providers and electric penerators, including

¥ Cee TCT Int’l, Feonomic Tmpacts of the Atlantic Coast Pipelines-7 (Teb. 9, 2015).

™ Lee TTRC, Commission and Industry Actions Relovant to Winter 2013-14 Weather
Events. Docket No. AD14-8 (Oct. 16, 2014) (eLibrary no. 20141016-3038).
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“the misulignment ol the power and natural gas truding duys."“’ In addinon, PIM
reported that 76% of outages during the polar vewtex were unrelated to pas supply,
including 42" caused by equipment [ailure”™ Similarlv, the Norlh America
Eleetric Reliubility Corporation concluded thut [rozen equipmenl resulted in 50%
of all sutages during the polar vortex. ™ Yet, the Commission ignores this body of
evidence into issues associated with the polar vortex. including the results of its
owl investigation md (e steps i has alecudy luhen (o remedy (hese problems, in
the draft KIS for the Atlantic Coast lipeline. [n doing so. the Commission
misleads the public about the necessity [or this projoct.

6. ‘The Commission ignores the vapidly dropping cost and increasing
pencntration of renewable enevgy technologies like solar, wind, and
battery storage.

The Commission ignores the rapidly dropping cost and increasing

penclration of rencwable energy lechnologics like solar, wind. and battery slorage
in the draft 118, These teehnalogies are poised to amsfirm how the United Stares

produces mud distrubules anergy, Because the Allmbie Coast Pipeline would be an

¥ Seerd at 10-11.

¥ PIM Interconnection, Analysis of Operational Fyents and Murket Impacts During the
January 2014 Cold Weather Events 24-26 (May 8, 2014}, http i swwwe.pjm come~
wiediahibrarvirepors-notives‘wealher-reluted 201 405080-anal vsis-ol-operational - cvenls-
and-markel-impacts-during-the-jan-2014-cold-weather-events. ashx.

* N, Am. Eles, Reliability Corp., Polar Vortex Review 4-5 (Sepl. 2014),
hrp o nere. com paorm Jamany?u 20201 42620Polar®e 20Vortex% 20Review Polar V
ortex Review 29 Sept 2014 Final pdt.
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mvesiment m natoral gas indrastructure that would operate for decades, the
Commission cannot acenrately assess the need for this projeet withont taking into
aceount these important energy trends,”

The costs of rencwubles have dropped drustically in recent years and arc
expected to continue to drop as growing global demand translates into
manulacturing and supply chain elTiciencies. For example. the U.S. Depariment of
Luergy's Nutional Renewable Luergy Laburatory (NREL) Lound that disinbuled
solar photovoltaic (PV) system prices dropped by 12-19 percent nationwide in
2013 and lorccasted another reduction ol 3 12 pereent in 20147 depending on
system location and market segment. These price drops are even greater tham
expected, such that utilitv-scale solar photovoltaic svstems prices per watt are 59

O.wC

pereenl less than were projected as recently as 201 Anolber estimate predicied

an additonal 40 pereent drop in costs ol solar power over the next three 1o lour

vears.”" In 2014, the lnternational Renewable Energy Agenev (IRUNA) released a

" See Matt Cox. The Greenlink Group, Clean Energy las Arrived: Tapping Regional
Hesources o Avaid Locking in Hligher Cost Nalural Gus Allernatives in the Southeast
(2017). included as Attachment 10,

" NREL. Solar Energy Prices See Double-digir Declines in 2013; Trend Expectad to
Continue, htp:iwww.nrel govnews pressi2014: 15405 huml.

o,
" i,

' Clean Technica, “Deutsche Bank Prediets Solar Grid Parity In 80% OFf Global Market
D% 20177 January 14th, 20135, htip:cleantechinica.com 20154011 4'demsche-bank-
predicts-solar-grid-parity-80-global-market-2017:.

3%
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reporl linding that rencwables such as biomass, hvdropower. geothermal and
omshare wind are all competitive with or cheaper than eoal, oil and gas-fired
power stations. even without financial support and despite falling oil prices.'™
That report Tound that the cost of solur PV cquipment Lell by 75 pereent and the
cost of wind generation by almost a third since the end of 20019, while utility seale
solar PV sysiem costs lell by about SO percent on average since 2010.'” The price
declines tor cleun encrgy sourees huve only continued sioee then,'™

Indeed. Dominion’s own 2010 [evelized Cost of Flectricity (1.COL)
analysis in ils 2016 Integrated Resource Plan shows that solar photovoliaic (V) is
now the cheapest form of gencratien available in almost cvery seenario
assessed. """ LCOF reflects the real-dollar cost per mepawatt-produced by building

and operaling 2 resource and 1y thus “a convenient summary measore ol the

" tiermutional Renewable linergy Ageney (IRENA), Renewable Fower Generation
Cosis in 2014, available at

hitp:swwwarena.org DocumemDovenloads Publications IRFN A RE Power Costs 2014
_reporl.pdl,

1t

™ Cee, e.g. Appalachian Power, Integrmtod Resource Planning Report to the
Commonwealth of Virginia State Corporation Commission, PLT-2016-00050, April 29,
2016 (“Appalachian Power 2016 IRIP™), at 109 (discussing a 30% decline in cost of
vesidential, commeraial. ind utilily=seale solur between 2000 and 2016.

% Dominion Virginia Power's wd Dominion North Caroling Power's Report of Tis
[ntegrated Resource I'lan. Belore the Virginia State Corporation Commission and North
Carolina Utilitics Commission. PUR-2016-00049, Docket Wo. F-1040, Sub 147, April 29,
2016 (“Daominion 2016 IRP™).
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overull compeliiveness ol dillerent gencrating lcclumlugics.'"'r"; This analysis
ghows that, at a 25% capacity factor, new solar PV costs $17 Lkilowatt-vear,
roughly half as much as the next cheapest source. Moreover, the 25% capacily
[actor that Dominion used lor solur PV is quile low md likely skews ils cost
analvsis to disfavor that resource. [n contrast, the 2016 Intograted Resource Plan
tor Appalachian Power used a 38% capacily factor for solar PV."" The higher the
cupueily tuclor, the more energy can be derived lrom the sume resource, thus
causing the price per kW-year to drop even further.

Those renewable resources are reudy 1o be added 1o the gencration mix
nght now, and do not pose anyv signiticant grid integration challenges, A study
conducted by CGeneral Flectric tor PJM Interconnection, the gnd operator that
covers Vinginia & West Virginia, concludes thal PIM won't have anv rouble
inlcgrating up to 30% rencwable energy into its grid."™ That lovel [ar exceeds any
reasonable forceast of increased clectrie generation demand i the foresecable

tuture, such that any proposed expansion in gas-fired generation could be met with

"5 Energy Information Administration. "Levelized Cost and Levelized Avoided Cost of
New Cheneration Resources,” Anmcd Prergy Ontloolz 2003, 1 (June 200 31 avarfahle ul
hups:iwww,eia,goviontlooks/aeo:pdiielectricity_generation pdf.

o Appaluchian Power 2016 TRP at 109,

S G Thergy Consulting, PIM Renewable Tntegration Study, Faccutive Summary
Report, March 31, 2014 (“PIM Study™), at 6-7, included as Attachiment 42, See also
Dominion 2016 TRP at 111 (eiting Departnent of Fnergy study concluding that grids
narienwide can support 20%- 30% renewable satucation berwaen 2020-2030.
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renewable without any adverse impaet 1o gnd siability. Indeed, the stody predicis
that 39% of new renewables will displace pas-fired units within the PIM grid."™
FERC's faillure to accounl for these trends undermines its reliance on fulure
projected demand growth lor new gas-lired generation 1o demonstrale need Lor the
ACP.

B. The Commission’s reliance on untested, inaccurate, and incomplete

information about the market demand for the Atlantic Coast Pipeline
hiases its analvsis and skews public review.

The Commission’™s relianee on watested, nsecurale, and mcomplete
information about the market demand for the Atlantic Coast Pipeline permeates
the drall ET1S. Far [rom harmless, this Naw allows the agency o brush aside senous
covirvmmmental mpuets s insig.uiliuz:nl.m Lor cxample, e Comumnssion
concludes the effects. including Atlantic’s propasals to (i) cross 84 miles of steep
slopes with high lndslide potential,"" (ii) build construction platforms by blasting
away the ridgeline along miles of mountain ril‘lgc-s_.”" and (iii) level a permanent
pipeline comidor through twenty-one wiles ol wtaet lorestland ol the Georee

Washington and Monongahela National Forests' can be reduced to “less-than-

W A Swdy a 7.

Y S IS at 1814,

Wt at ES-,

" See. 2., id. at 436, 4-40,

"2 See id at 1-8.

41

Companies/Organizations Comments



89L1-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-2
(cont’d)

significant™ levels. As observed carlier. 1t reached this conclusion even belore 1
had analvzed necessary mfornmation.

The Commission relies on the unlested, inaccurate, and incomplete
nlormalion on market demand for the pipeline 1o give terse treatment 10 imporiant
alternatives, including the “no action™ altemative and the use of available capacity
in existing pipeline inlrastructure.'"? Under NEPA. the altemalives analysis is the
e - - . wl' s . .

heurt of he environmental mpact stalcment. aud requires that agencies

s

“rigorously explore and objectively evaluate™ all reasonable altematives.” ™ [lere,

the Commission rejected the “no-action altemalive,” scemingly concluding that il
must approve the project becanse the pipeling is necessary to meet growing gas
demand and to aveid supply constraints.'™" Yet nowhere has the Commission
mdependently  evaluated those claims ol pecessily [rom Alaniie, or cven
acknowledged the existence ol contrary information.

The Commission’s bias in accopting Atlantic’s ¢laims thar its pipeline 1=
needed also allows it to dismiss existing infrastmicture system altematives with
litthe or no malysis, While the dralt EIS lists Transco pipelines as a syslem

altemarive, it fails 1o mention the slated reversal of the “I'ranseo Mainstom, the

14 ee Rachel Wilson, ot al. at 3-4.
A0 CER § 150204 (2017),
N6 § 1502140,

7 See DEIS at 3-3.
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largest North-South pipeline on the East Coasl. or thul the Commission approved

the project that wonld complete the reversal earlier this vear.'"

Muoreover, the
subscribers to the approved reversal. which would move 1.7 beliday ol Marcellus
w3 into (he Southeasl, wre gas producers and marketers looking for customers  1n
ather words, this approved project would move more Mareellus pas into the
Southest than the Allantic Coast Tipeline.!'® The existing Columbia pipeline
network is mother important system allemative that the Commission summarily
dismisses.' [t is well-established that exi sting pipeline systems can move gas at
lower costs than now. greeniicld inlrastructore. cven with upgrades and
moditications. Because they ofter signiticantly lower enviromuental impacts than
new infrasticture and hecause they can reduce costs for ratepavers, the
Commission must thoroughly investigale and compare svsicm allematives 1o the
Adluntiec Coust Pipeline. As discussed carlicr. Synapse Encrgy  Economics
comcluded that thar existing infrastruerure, with modifications and upgrades
already proposed. could meet demand for natural gas in Virginia, North Carolina,

and South Carolina, through 2030 ¢ven under a high=gus demand seenario.'™!

"% See DELS a1 3-4; FERC, Order Issuing Cerlificate re Transcontinental Gas Pipe Line
Company, 1.1.C under CP13-138 (Feb. 3, 20 7) (eLibrary No. 201 70203-3047).

M S ad ol S-6.
6 ch RIS al 3-5.

1 oo Rachel Wilson, et al. at 3-4.
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Finully, the Commussion’s reliance on Allantuc’s claims ol nccessily
misleads the public by framing the prajeet as necessary, when, in fact. no
agency—nol the Commission and not the state public utlilies commissions ol
Virginia and North Caroling  hus maude that [nding. In doing so, the Commission
deprives the public of an apportunity to understand and comment on a3 complete
and fair anulysis of the actual need for the Atlantic Coust Pipeline und a robust
consieration of s impaets aud viable allematives o the projeet. The public
cannat fairly weigh the need for the project against its environmental impacts
because the Commission has only told one side of the story in its drall EIS.

Conservation Croups are not the only parties to recognize tlns enineal
defect in the Commission’s analvsis. In its comments on the proposed Mountain
Valley Pipeline, which, like the Adluniie Coast Pipehine would dehiver Marcellus
aas 1o the Southeast, the Environmental Protectiion Agency wrole that Lhe agency
“is concomed that the deferring evaluation of need may compromise the NCPA
process.”™ ™ EP'A encouraged the Commission to include analysis of project need
m it BIS, 1o provide “lransparcney and disclosure”™ [or the public. to provide an
apporminity for the public to comment on the analysis, and 1o allow a robust

. .\ . pi3 . 2 - .
assessmenl and comparison of allernatives.* [Lemphasized thal “[e]stablishing

25 etter from Jetfrey D, Tapp. Assoc. Dir. TPA Region 111, to Nathanicl 1. Davis,
Deputy Sec’y, FERC a1 2 (Dee. 20, 2016) (eLibrary No, 20161229-0033), included a=
Attachment £
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CO87-3

project need 15 entweal lo help determine allernatives that should be studicd”™ i an
118, & position that is well-grounded in NEPA procedent. ™!

Indeed. the former Chairman of the Commission itsell has recognized the
problems with FERC’s reliunce on precedent agreements. withoul a more in=depth
market analysis, in determining whether a projeet is needed. Tn a recently released
separate stutement in FERC Docket No. CP15-115, then-Chairman Norman Bay
eneouruged FERC o reconsider how it estublishes need mits cortilicate reviews
under section 7(c) of the Natural Gas Act. Chairman I3ay explained that the
Comumission’s reliance on signed precedent agresments may not take inlo account
a variety of considerationg, meluding “whether the precedent agreements are
largely signed by affiliates” and therefore other long-term issues—such as
prolecting against ratepaver-lunded overbuild  should be considered.”™ Former
Chairman Bav’s statlement makes ¢ven elearer that FERC mav nol look at alliliale
contracts in isolation when determining the need for a project under NEPA.

1L The draft E1§'s consideration of impacts to the (eorge Washington
and Monongahela National Forests is insufficient.

A, Inwroduction

P a2

'** Separate Statement of Commissioner Bay. FERC Docket No. CP15-115 a1 3
(February 3, 2017).

CO87-3

See the response to comment CO86-3.
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The proposcd route of the Allinlie Coast Pipeline would cross 21 miles ol
National Forest Serviee (NIFS) lands, including 5 miles of the Monongahela
National Forest (MNE) in Pocahontas County. West Virginia. and 16 miles of the
George Washinglon National TForest (GWNF) (hrough Augusta. Bath. and
[ighland Counties in Virginia.!™ As discussed throughout these commonts. this
siretch ol the proposed route through two nutional forests would cross exceptional
iy Characlenstic ol the central Appulachions: steep slopes suseeplible w
landslides. pristine headwaters. and karst topography replete with caves and
sinkholes, ™

The ULS, Lorest Service has expressed concems about the teasibility of and
environmental impacts surrounding the construction, operation. and maintenance
ol u large mtersiale nalural gas pipeline throvgh terruin so l-suiled o such a
]DIK.{]\;:(\;I.”R We share those concems. and the madequate consideralion ol these

crucial issues in the draft LIS doces little to allay them.

126 DEIS a1 4-343,

T Comservation Groups incomporate by reference comments filed in vesponse to ting draft
EIS by the Virginia Wilderness Commillee addressing concems about impacis on
National Forest lands. Virginia Wilderness Commitiee, Comments oo the Dradt
Fnvironmental Impuct Sutement lor the Proposed Atlantic Coast Pipeline and Supply
Header Project, FERC Docket Nos, CP15-854-000, CPL3-554-001. CPL3-555-000
(elalrary Ko, 2007033 1-5464) (March 31, 2017

135 etter rom Clyde Thompson, Forest Supervisor, U8, Forest Serv,, to Nicholas

Tackewr. FRRC (Nov. 18. 2016), included as Accachment 11: Tatior trom Clyvde

Thompson, Forest Supervisor, LS. Forest Serv., 1o Kimberly 1. Bose, Scerclary, FRRC
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Pursuvanl 10 the Mineral Leasing Act of 1920 and applicable [ederal
regnlations, Atlantic must receive approval for a Speeial Use Permit (SUP) from
the Forest Service to obtain a nghl-of~way lo construct and operate the Allanlic
Caoast Pipcline on NTS lunds, " Allatic applicd [or the required SUP on
Novemboer 12, 2015, If approved, the pipeline right-of-way would be authorized
by a temporary 8UT thut would cover the clearing and consiruction phase,
tollowed by a long-tenm SUP tor ongoing pipeline maimtenanee for up o 50
vears."™ The final SUP would reflect the location of the pipeline, an associated
53 S<fool wide maintenanee corridor, and any access roads on federal lands. 1

Asnoted in the dratt LIS, the Forest Service “will use this LIS o review the
praject in accordance with applicable regulations.” including those pursnant to the
Nunonul Forest Munagement Act (NFMA). as well as to deeide whether 1o issuc a
SUP." For the reasons discussed in this seetion, This drall EIS fuils lo provide an
adequate basis for the lorest Serviee’s deecisions. Given the deficioncics

throughout the dratt EIS as a whole. the proper remedy is for the Commission to

(Ol 24. 2016). ncluded as Altachment 12 [herenaller Forest Service Tligh-Tleard
Stabilization Measures Request).

UA0108.C1851): 36 O F.R. 251
DEIS at 17,

a8

52 jd . 42346,

B a -
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1ssuc a revised drall EIS [or public comment, as discussed in Scetion 1. However.
shonld the Commission fail 1o do so, the Vorest Service shonld at a mmimum
release a revised supplemental draflt EIS o remedy the deliciencies that relate 1o
the Torest Service s decision-making process,

As a eooperating ageney, the Vorest Service may adopt the draft IS issued
by the Commission on December 30, 2016 without recirculating it il, “alter an
mdependent review ol the statement,” the Forest Serviee concludes that ils
comments and suggestions have been satisfied."™" Given the dearth of essential
intormation in the dradt EIS related 1o impacts 1© the MNF and GWNF, we urge
the lorest Serviee not to adopt this dratt LIS, Instead, the Forest Service should
issue a revised draft IS for the SUP. associated plan amendments. and other
impacts lo the MNF and GWNF, bused on complele informalion and an adequale
assessment of the environmental impacts of the Atlunlic Coust Pipeline’s proposed
route throngh the national forests, and provide that revised draft LIS for public
1'8\"i W ﬂ!'ld comment.

The Forest Scrvice clearly has the authority and he obligation 1o revise the
National Forest analysis in this draft 118 and o issue a supplemental draft for
public comment. Only then will the Foresl Service have the inlormation il needs to

muke 2 reasoned decision and the public the wols needed 10 comment in 2

5140 C.TR. 1506.3(c).
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meaninglul way on the impacts on the natonal lorests and the soflicicney of
Atlantic’s proposed mitigation wmeasures.
B, ‘T'he draft K18 is insufficient due to crucial missing and inadeguate
information provided by Atlantic.

The wost signilicant problem i the dralt EIS with respeet 1o the proposed
route throngh the MNI* and GWNL stems not from an inadequate analysis on the
parl ol the Forest Service. but Irom Atantc’s [ailure 1o limely submil critical
informarion that would have provided the lorest Service the mfonmation it needs
to adequately assess impacts to the National Forests and for the public to comment
on that assessment.

A kev purpose of NIEPA is “to ensure that federal agencies are fully aware
ol the impact ol their decisions on the environ menl.""™ In order 10 satisly NEPA

requirements, “|a| properly prepared E1S8™ musl “ensure|| that federal agencies

U See, 2.2, 40 C.F.R. §15040.1 (NEPA ensures high-quality “environmental informition
is available 1o public olTicials und citizens belore decisions are made. .. " Accurale
seientific anadvsis, expert ageney comments, and public scrotiny are essential .. )%
F1S02.0 (105 “shall provide full wod Far discussion of sigmilicant environmental impacls
and shall inform decisionmakers and the public of the ressonable allernatives which
would avoid or mimmize adverse impacts.. ) §1302.24 (“Ageneics shall ensura the

vz Crnttle Crrowars”

professional integrily, including scientilic inegriy” of EI18s
Ass'av Cormwrighe, 29 T Supp.2d 1100, 1116 (D. Ariz. 1998) (The NEPA requirement to
issue an F1S serves Do purposcs: o “ensurc] | that federal agencies bave sulTiciently
detailed information to decide whether to proceed with an action in light of potential
envirommenial conseyuences” and “to provide[] the public with information on the
environmental impact of o proposed activn and encowrage]| public participation in the
development of that information.” (quoting Or. Sanil. Counedl v. Kiinzinan, 817 T.2d
484, 492 (Sth Cir. 1987))
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have sullicienily detalled mlormation @ dectde whether 1o procecd with an achion
in light of potential environmental consequences.” ™ Ta pass muster nnder N1<PA,
a reviewing agency musl take a “hard look™ al the environmental consequences olf
a proposed project.’”” But an agency cannot take @ “hard look” il it lacks essential
information on which to base its assessment of impacts. When a draft 118 “is so
madeguale as w preclude meaninglul analvsis. [an] agency shall prepare and
cireulate w revised drall ol the appropuiate por tion.”"™ Vurther, an HEONCY Musl
prepare a supplemental draft I[§ when there are “significant new circumstances or
information relevant 1o environmental concems and bearing on the proposcd
action or its impacrsf‘"”"‘ Due to the inadequacy of informatien provided by
Atlantic. the portion of the draft KIS for the Atlantic Coast Pipeline addressing
1ssucs that would alleel the MNF and GWHNE 1s so inadequane that 1 precludes
memninglul analvsis by the Forest Serviee and by the publie. And the thousands
of pages of now information Atlantic has submitted sinee the draft LIS was
issued—some of it crucial to the analysis of this project—must be assessed by the

agencies so (he public may commenl meaning[ully on it

" Az, Carde Growers' Ass'n. 29 T Supp.2d at 1116,
" Robartsen v. Mathow Vaitg Citizens Connesd, 490 1.8, 332, 350 (1989)
158 " X181 0.

A0 C R § 1502.90).

B 1 § 1502.9¢).
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We recogniec that not all missing or incomplele information n a drall EIS
is %0 enueial to the analysis that it thwartg an agency’s ability to take a “hard look™
al the environmental impacts ol a proposed project. Courts have consistently held
thut a deliciency in un EIS that may be characterieed as a "y speck,” or mimor
deficiency, is not sufficient to support a finding that an LIS is inadequate.’"
Indeed, principles of elliciency and reason would counsel against a requirement
hat would Loree spencics lo issue arevised or supplemental deall IS every thne a0
small amount of non-essential information were omitted from a dratt 1S, But
here, there is no doubt that the Forest Service lucked the sullicienily detailed
information 1t needed to inform a “hard look™ at the nme the dratt LIS was issucd.
The nature of the missing and insufficient information in this draft EIS constitutes
(ur more than « mere “My speek.” ™ Rather, it iy precisely the crueial information
the Forest Service needs 1o make an inlormed decision whether 1o grant or deny
Atlantic’s application for a special vse permit and whether to amend the MK and
GWNF forest plans. Far from being a “fly speck.” missing information like the
[cusibility ol drilling under the Blue Ridge or constructing a 42-inch pipecline

across very steep slopes suscoptible to landslides is absolutelv indispensable to the

U hurchill Ce, ¥, Norgon, 276 T.3d 1060, 1071 (9th Cir. 2001) (citing Alaska Favil
Cir. V. Lagam, 961 F.2d 886, K89 (9th Cir. 1992)),

W
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Foresl Service’s decision.  For these reasons. the dralt EIS s legally madequale
under NI:PA and must be revised or supplemented.' ™

As discussed below. the Foresl Service ilselll recognizes the crucial nalure
of the missing and inudequate inlormation in the drall LIS, noting tha “[(Jhe
direct, indircet, and cumulative effects related o several proposed and potential
torest plan umendments could not be determined because Atlantic had failed 1o
provide sullicient information.'* We urge the orest Service to decline o adopt
the December 30, 2016 draft 1[$ and to issue a revised draft I[S assessing the
impacts ol a SUT and amendments 1o the [orest plans bascd on compleis
information trom Atlantic.

This is the only proper course available, as neither the Forest Service nor
the Commission could secepl and rely upon this deall EIS 1o meet the agencics’
legal obligations. This drall EIS, which on 1ts own [uce expressly acknowledges
thar it is meomplete and inadequate on highly relevant, marerial issues, cannot
satisfv NEPA requirements to provide meaningful opportunities for public

comment and o inform decision-makers before decisions are made, Any atlempts

W S Leagne of i derness Defe/Bine ddeowtam odvernt Prowet v, Conmasghton,
No, 3:12-CF-02271-HZ. 2014 WL 6977611, at 712 (D. Or, Dec. 9. 2014 tholding that
while Uhe cowt was “sensitive Lo the partics” concers about e eMicieney ol e
administrative decision-making process . . . the need lor administrative elliciency does
not relieve the Forest Service of its obligation to provide the public with a meaningful
opportunity lor comment™ on i proposed prijoect).

1 DEIS at 4-357, 4-361.

L
[¥]
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Lo issuc o Linal EIS and decisions without [irst providing a revised dealt EIS wath
complete information and analysis and offering that revised draft for public
comments would clearlv put the carl before the horse. in violation of basic NEPA
principles.

In addition to conclading in the draft LIS itself that it had insufficient
mformation on which 1o buse an assessment ol environmental impacls of the
proposed roule (hrough (he nationa] lorests, the Torest Serviee bas also recognizcd
the insutficiency of information in a November 28, 2016, letter t the
Commission.  The letier notilicd the Commission that the Forest Service does not
concur with the dratt penuitting timetable setting the final completion dare for
consideration of the SUI application as September 28. 2017 In addition to
detaling its own required adminisirative review process (hat would exiend the
Foresl Service’s decision process past the prospective limelrame set [orth by the
Commission. the I'orest Service noted thar its ability 1o adhere o any timetable is
contingent on receipt of adequate data and analysis from the Commission and
Atlantic,"

As an example of the twpe of missing information in question, in irs
November 2016 leter, the Forest Service cited 1o perhups the maost troublesome

deficieney a0 luck ol inlormation regarding Atduntic's plans 1o construel the

Y enter Trom Clyde Thompson to Nicholas Tacka.

13 .
W
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pipeline on steep ind very steep slopes on both nalional lorests. The Forest
Serviee warmed m irs letrer that this “lack of essential information hinders the
Foresl Service's ability Lo provide a definilive complelion date for the decision."'*
[l also limited Ihe Torest Serviee’s abilily to complete an adequale analysis in the
draft 115,

This lack of sullicient information persists despite the Forest Service's
ellorts W obtain (e inlonuation lrom Atuntic, On October 24, 2016, the Forest
Service submitted an information request to Atlantic for site-specific design of
stabilization measures in high-hazurd portions ol the proposcd route on or in close
proximity to the MNI" and GWXN [ Citing the “varv challenging terrain™ of the
central Appalachians, the Forest Service expressed concern about precisely how
Adluntie will handle sicep slopes, the presence ol headwater sircams, geologic
[ormations with high slippage (landslide) potenlial. highly crodible soils. and the
presence of high-value natural resources downslope of high hazard arcas."™ The
Forest Service also noted that such concems were compounded by high annual

le

rales ol precipitation and the potential for extreme precipitution events. ™ Turther.

the Porest Service pointed ont that similar hazards on smaller pipelines in the

144 )'a’.
" Forest Service High=Hivard Stabilization Veasires Reques!

W8

a0 .
e i
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central Appalachians have led o slope Lalures, crosion and scdimenl incidenis.
and damage ro aquanic resonrees. Since these consequences attended even smaller
pipelines, the Forest Service expressed the inevilable concem that the Allantic
Coast Pipeline could present a high risk ol Lailure leading 10 damage 10 [orest
lands and waters.

In s October 2016 request, the Forest Service noted thal while Allante
Lz imitially clumed it would implement "best m elass” slope stabilization and
erosion‘sedimentation control measures, all Atlantic had provided to dare was
“aenciul deseriptions and conceptual drau\-'ings,"m In this request and in other
tormal and informal communications, the PForest Serviee has asked Atlantic to
pravide more than general schematics: Atlantic must file documentation of the
effectiveness ol these purportedly “best in ¢lass™ 1echniques.'™! The Forest Service
provided Atlantic a list ol specilic requested inlormation, including wnlicipated
hazards, how Atlantic plous to minimize those hazards, specitic design plans,
short-term and long-term measures, and disclosure of potential natural resource
impacts in the cvent of 4 failure,' ™
The Vorest Service's request for maore specific mitigation measures is

supporled by he relevant case law. An FIS must conlain a “reasonably complete
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discussion of possible mitigation measores.” and such a discussion cinnol rely on
an applicant’s general agsuranee of the implementation of “hest management
practices” or. in Lhis case. “best in class” methods.”™ Atantic would have the
Foresl Service rely on just such generul assurimecs. but the Forest Scrvice has
rightly demanded that Atlantic provide evidence not only that it will implement
“besl in class™ methods, but that those methods will actually work.

As ol the issuanee ol the drall LIS i lale December 2016, Allantic had
tailed to provide the requested information to the lorest Service, despite being
aiven ample lime in which to do so. On February 22, 2017, James Thompson, a
third-party reviewer tor the Atlantic Coast Pipelime under contract with the MNI
wrote a letter to Clyde Thompson, the MNF Forest Supervisor, detailing his deep
concern aboul Atantic’s lailure o respond lo the Forest Serviee’s crucial
information  requests. ™ Citing  Atantic's  “lack ol lransparcney  and
responsiveness.” Thompson ciphasized that despite “ropoated requosts™ berween
November 2016 and February 20117 —after the Forest Service requested the high

hazard silesspecilic inlormation  Ataniic has Liiled w provide mlormation that 1s

Y2 Kee, e.g., Wilderness Soc 'y v. Bosworth, 118 F.Supp.2d 1082. 1107 (D. Mom. 2000)
(yuoting Reberisan v. dMethow Valley Crzens Comned, 490 118, 332, 351 (1989))
(holding that swmarily relving on BMPs to mitigate a high risk of landslides. when
hose measures have not been specifically sssessed for effectiveness agamst Tandshides,
inadequate under NEPA),

" Letter rom James A, ‘Thompson, Ih.D., Professor of Pedology and Land Use, W, Va.
Univ.. to Clvde Thompson, Fovest Sopervisor, 178, Forest Serv. (Teb. 22, 2017), included

as Attachment 13,

36
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“necessary o adequalely assess the cnvironmental clleels™ ol 1he Allantic Coast
Pipeline. ™

The Forest Service and Thompson have bolh described the missing
mlormalion as “essenlial” and “necessary,” Withoul 11, the Forest Serviee cannot
adequately assess the impacts of pornntting Atlantic to construer the Atlanne
Coast Pipeline across NFS lands. The dralt EIS 15 therelore incomplete wilh
respeet 1o the nlormation needed o intorm the orest Service's decision whether
to grant a SUP, and a new draft XIS must be issued once the J'orest Service has
complete inlormation and has conducied the asscssment required by NEPA.

Nat only does the inadequate dratt LIS fail to inform  agemey
decisionmaking. it thwarts meaningful public participation in the process. We are
aware., as discussed in Seclion 1. that Adlanlie has continued o submil large
volumes ol mlomation months aller the drall EIS was published. Given the
quantity and technical derail of much of this miscellancons, out-of-context, raw
data, the public is of course unable to perform even a cursorv. let alone

156 . . " . .
> Our bricl review of some ol this

meaninglul, review ol this material.
supplemental  documenration indicates that Atlantic has recently  submirted

responses o the Forest Service's requesl with respect 1o two ol the len siles. Bul

.
"

1% see Table of Information Filed by Atlantic Coast Pipeling, 1.1.C since Reloase of Draft

EIS. included as Attachment 4

[
=]
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the [undumental pnneiple 1 that the public must be allorded an opporlunity
comment—aon the underlying dara ifit wishes, but especiallv em an environmental
slatement’s synthesis ol this dala and on the Foresl Service's experl agency
analysis ol that inlormation, This inlormation. which the Foresl Serviee requested
in October, is indispensable to an adegquate analysis to determine whether the
Aduntic Coasl Pipeline should be permitied on National Forest lands. A revised
drafl LIS must include the Forest Serviee’s unalysis ol any essential inlormation
submitted after the draft 1§ was published. including that related to high hazard
sites.

Further, the Forest Service should wait to issue a revised dratt LIS until
Atlantic has responded to all ten high hazard requests. which themselves represent
only u sampling ol the dillicult sites across the MNF and GWNF. These siles were
selected by the Foresl Service o serve as “merely representative siles” ©
demonstrate whethier stability can in fact be maintained for the purpose of making
a preliminary determination of Forest Plan consistency.™” Atlantic must submit
the requested inlormation and the public must be given the opporlunity (o
comment om the Farest Serviee’s consideration of that information. Without that
mformation, the portion of the dralt ETS addressing the SUP requesl and proposed

and potential Lorest plun amendments is necessurily mcomplete, the Forest Serviee

7 Forest Service [Tigh-ITazard Stabilization Measures Request.
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lacks the necessary information on which 1o base o decision. and the public’s
apparmnity o comment meaningfully is thwarted.

In addition Lo the general inadequacy ol the drafl EIS under NEPA, the [act
thut the drall EIS lucks essential inlormation pervades these comments and
implicates at least three hroad concoms related to issuance of a SUP. Uirst.
approval o’ Atlantic’s request would require the Forest Service 1o approve both
plan- and  projectspecilic  wmendments (o the Monongahela wnd  George
Washington National lorests torest plans. Ihe analvsis presented in the draft 11[8
does not juslify anv ol the proposed or potential amendments because the analysis
15 based on imadequate imtormation and theretore would vielate NCPA and prevent
the Forest Service from assessing its obligations under the NFMA. if not revised
and improved. Sceond, i order 1o qualily lor a SUP, Atlaniie nceds 1o
demonstrate technicul [easibility of the proposed Atlantic Coasl Pipeline. Because
Atlantic has tailed to respond tw the Forest Service's requests for site-speeific
design stabilization measures in high-hazard locations along the proposed route,
the Torest Scrvice 1s wnable 1o make a delenmination ol technical leasibility,
Uinally. the Forest Serviee must rejeer anyv proposal that is nor in the public
nleres. Allantie has [ailed lo demonstirate that the Atlantic Coast Pipeline is in the
public interest as interpreted by Forest Service regulations.

While Atlantic has developed a draft Construction, Operations. and
Maintenance (COM) TPlan thal describes how Atlantic would operale on Forest

Service lads o avoid and minimize impuets, only # drall ol that plan was

39
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available at the time the drall EIS was issucd."™ The MNF and GWXF are still
reviewing the Plan, which eontains gaps identified by the dvaft 118, melnding,
mformation regarding access roads on the National Forests and construction plans
dunng migratory bird scason,' ™ Allantic must Lile a revised COM Plan that
addresses these deficiencies, but as discussed m these comments, the cmicial
missing information identified in the drall FIS should have been incorporated into
e drall LIS so as o provide o basis for meaninglul public comment. Chee
Atlantic submits a revised COM Plan as required, a revised draft 1:18 must also be
issucd o allow the public adequate opporlunity for comment,

Finallv, the dratt LIS is insutficient with respeet to several specific
concerns, including impacts to the Browns Pond Special Biological Area and
impacls o the propesed Shenandoah Mountuin National Scenie Arca.

C. The draft EIS does not contain a sufficient analysis of the impacts of

proposed and potential amendments to the MNF and GWNT forest
plans.

Ll amd Resource Munogeweul Plans (LRMPs or Forest plims), meluding

the 1LRIMD’s for the GWINF and MNF, are devised to meet the Forest Service's

BSDEIS atl Ga1.

¥ 10w 42346 (Jiscussing e Forest Sorviee’s convens with construction ol un secess
road threngh the Browns Pond SBA and requesting a revised COM Plan that reflects
updates to acesss voads on NTS lands): 5-34 (requasting a revised COM Plan thar

identifies whers Atlantic will construct during migeatory bird season).

)
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obligations under the National Forest Management Act (NFMA) ol 1976, “ The
[LRMP for the Monengahela National Fovest was revised m 2006, and the T.RMP
tor the George Washington National Foreslin 20114,

To qualily lor a SUP, Torest Service regulations provide (hat a proposed
nse must either be consistent with the applicable 1.LRMP for the affected Forest or

be made consistent with the [an.'®

When a proposed project would be
meensistent with the applicable LRMP, the Forest Scrvice can respond in one ol
four wavs: i) modity the proposed project to make it consistent with the Plan: ii)
rejeet the proposal; ili) amend the plan so thut the project will be consistent with
the Plan as amended; or iv) amend the plan contemporaneously with the approval
of the project or activity 30 the project will be consistent with the plan as
amended.™™ The latier option ¢an be limited 1o apply only 1o the proposed
pmjccl.“;"

Here, the lorest Serviee has determined that before it could grant Atlantic’s

SUIP, it would need 1o amend the 1.12MI%s for hoth the MNF and the GWNE '*

The process lor umending a [orest plun includes preliminary identification ol the

ME178.C. §§ 1600-1687.
MG CER. § 2513400 1)),
i § 219.05(e) (4.

g2 .

el

1€ DEIS at 4-356 to 4-357.
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nced 1o change the plan. development ol a proposed amendment, consideration of
the envirenmoental effeers of the proposal, providing an opportunity 1o cosunent on
the proposed amendment, providing an opportumty (o object before the proposal is
approved. und approval ol the plan amendment. "% The dralt EIS for the Allantic
Coast Pipelme must provide the public an oppormnity to comment en the
proposed amendments, but the lack of informution provided by Atlantic and
consequent lack ol aalysis i the drall EIS renders it impossible Lor the public w
comment meaningtully during the planning phase as required by federal
regulations ™ implementing the NFMA und by NEPA.

Beeause the draft LIS is inadequate due 1o its tailure to provide the Forest
Service with sutficiently detailed information on which to base an assessment of
impacts and a deasion, the drall EIS also [als 1o provide an adequale basis Lot
public comment  the other lundamental purpose of NEPA." Due to the lack off
adequate assessment of envirenmental impacts, the public 15 unable o comment
effectively on much of the Forest Service’s analysis of the impacts of proposed

and potential amendments 1o the LRMPs [or the MNI and GWNT,

1% 36 C.FR. § 219.5(a)(2)(i).
R’ )

" See Ariz. Carde Crowers' 4ss v v, Carrwripht. 29 T.Supp.2d 1100, 1116 (D). Ariz
1998).
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When deciding whether lo amend o [orest plim, the Foresl Service must
also ensure that any amendmaents comport with the agenev’s substantive stamtory
obligations under the NFMA ™ Because [orest plan components implement the
ageney’s substantive obligations under the NFMA und its regulations, the ageney
must ensure that it can still meet its NI'MA obligations it the plan is changed or an
aclivily 1s excepled from certain plan requirements. Nol only does Atlantic’s
tuilure 1o provide entical requested inlormalion render 1 impossible Lor the Forest
Service to assess environmental impacts as required under NEPA, but it also
prevents the Forest Service lrom delermining whether the ageney has met its
NI'MA abligations,

The Forest Service must also address certain requirements of the 2012 mles
[or foreyt planning and management. In 2012, for the [irst lime since 1982, the
Foresl Scrviee 1ssucd un vpdated lorest planning rule (the 2012 Manning Rule). e
The 2012 Planning Rule includes the substantive requivements that must be met by
forest plans developed or revised under the 2i112 Rule."™ These substantive
requirements cover sustainability, diversity of plant and animal communitics.

multiple nses, and timber requirements based on the NIMA. i 2016, the Vorest

6 108.C. 8§ 1600-1887T: see 36 C.T.R. 219.8-219.11.
™36 CER. § 219,
YO §8 219821911,

Yl
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Service amended the 2012 Rule. in part W clanly how the 2012 Rule’s substantive
requirements apply when existing, forest plans, developed under the prior 1982
rules. are being amended. '™ While the 2012 Rule gives the responsible official
diseretion “to 1ailor the scope and scale ol in amendment o relleet the need
change the plan.” that diseretion is “not unbounded.™™ Rather, the responsible
official must determine which ol the 2012 Rule’s subslantive requirements are
“dircetly related™ o the plan direction buing amwended und tailor the mmendment lo
meet those requirtmcms.”'1 ‘There is no indication in the draft L[S that the orest
Service has assessed whether and how the 2012 Rule requirements apply 10 the
proposed plan amendments or informed the public, The loerest Serviee will be
unable to do so without sufticient information from Atlantic.

I the Forest Service vlumalely decides 1o amend the MNF and GWNF
LRMPs, it must determine that the amendmenls and aclivitics those amendmenis
allow still comply with the tundamental, underlving substantive requirements
established by the NFMA and its regulations. In light of the insufficient
mnformalion available 1o the Torest Service when the drull CIS was issued. the

lForesr Service lacks adequate information to make and to support any such

P28, Dep't ol Agriculuwre, ULS. Forest Service, Final tule on National Forest System
Land Managoment Planning 81 Fed. Reg. 90.723 (Dee. 15 2016) (1o be codified at 36
C.FR. pL 19).

.
e

"

Companies/Organizations Comments



16L1-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-3
(cont’d)

determination. The drall EIS 1s therelore legally insullicient. insolar as 11 does nol
provide a sufficient basis on which the Farest Service ean determme complisnee
with Lhe substantive requirements of the NEMA and its regulations.

1. The potential amendment to the Monongahela National Forest

LRMP allowing exceedance of svil and water standards is not
justitied by the draft EIS.

Construetion of the Atlantic Coast Pipeline fhrongh the MNI would
potentially require one “project-specilic amendment” that would not apply o or
authoriee other projects,  While the MNE docs nol have an LRMP direction
requiring a plan amendment to reallocate prescriptions as does the GWNIF
I.-RMT’,m lhe potential amendment would allow Allantic to exceed two lorest-
wide standards lor soils sand water during (he construetion phase, The Lirst
standard, W06, requires severe mtting from management activities to be confined
1o less than 3 percent of an activity arca. '™ The seeond standard. SWO7, limits the
nse of wheeled or tracked matowized equipment on steep slapes (40 to 50 poreent),
very steep slopes (wore thun 5O pereent), soils suseeplible (o lundslides, soils that
are either commonly wet at or near the surface during a considerable part of the

vear, und soils highly susceptible 1o compaction.'”

TDEIS a1 4357,

YE G 4-358.
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CO87-3
(cont’d)

The rcluxation of these [orest-wade siandards would  allect three

management preseriptions:

MNF Management Rx 3.0 Vegetation Diversity Emphusis: Covers a
diversity of landforms and ecosystems across the forest. ‘I'hese areas are
managed to provide age class diversity and sustainable imber production; a
vanety of forest scenery;: habitat for a variety of wildlite species: and a
primarily motorized recreation environment. Pipeline (utility corridor) and
road construetion are not prohibited in this Rx area.

MNI' Management Rx 4.1 Spruee and Spruce-Llardwood Leogystem
Maunagement: Spruce and Spruce-Ilardwood Ceosyslem Management arcas
focus on restoration and managemenr of disjunerive red spmee and spmee-
lrdwood connnunities of the central Appalachians, This connnunity has
been greatly reduced and allered [rom ils [ormer exlent, composition, and
struclure. primarily due lo exploilative management that occurred prior to
the estublishment of the MNT. The [orest now contuins most ol the
remaining acreage of central Appalachian spruce and sproce-hardwood
forest, as well as most of the acreage upon which it formerly occurred.
Therefore, the forest bears primary responsibility for the restoration and
management of this unigue communily. These areas emphasize restoralion
of the spruce and spruce-hardwood communities, and the recovery of the
threatened and endangered species and other species of concom associared
witl them.

MNT Management Rx 6.1 Wildlile ITabital Emphasis: Arcas where
vegetation management is used to enhance a variery of wildlife habirar.
These arcas are manuped o provide a sustainable production of must und
other plant species that benelil wildlile, restore pine-ouk und oak-hickory
communilies, restrict motorized access and provide a netwaork of securily
areas [o] reduce disturbanee to wildlile, provide u primarily non-motorized
recreational selting, und provide a mix ol loresl products. Road
construction and utility corridors are allowed in the Rx area with
parameters. s

YR i 4-353 10 4354,

Oh
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CO87-3
(cont’d)

I-arest plans and their standards are designed to implement the requirements
of the NFMA. The applicable NFMA regulations require every plan to contain
certain components, neluding standurds, A standard is delined in the regulations
as “a mandatory comstraint on project and activity decisionmaking, established to
help achieve or maintain the desired conditions. 10 avoid or mitigate undesirable
cllcets, or 1o meet applicable legal r\.'qui1's.'111c:ms."''-'G

These soil and water standards were developed to implement the underlying
requirement that the natenal lorest management protects walcrshed [unctions and
daes not impair the productivity of the land.™"™ DBecavse these standards
implement the NFMA. the Forest Service does not have the authority to simply
waive lhe stundards by amending the [orest plan without determining which
subslantive requirements apply and  wilhout adhering 1o the substaniive

requirements imposed by the NIFMA and applicable rcgulntions.m Rather, the

17936 C.F.R. 219 7(e ) 1D

16 U.8.C. § 1604HgN 3N A) and (C) (provide for watershed and Jish; management shall
nol suhstantially and permanently impair the productivity o the Tmd). Courts hiwe
explained that the Forest Service must “maintain” and “ensure” soil productvity. See
feabogy Clir. v Austrn, 430 1 3d 1057, 1062 (9th Cir. 2005) (Among the “substantive
requirements” of NFMA, “the Forest Service must maintain soil productivity, 16 LS. C,
F160A()BNC)), cert. deaied sidr. rnom. Mineral Conaty v, Eeology Cir, Tne. 549 TLS
L1111 ¢2007), overruled on other grownds Ay Lemds Conncii v, MeNeir, 337 F.3d 981 (9th
Cir. 2008). Friends of the Columbia (Torge. Tac. v. Elicker, S98 T. Supp. 2d 1136, 1155
(1, O 2007 (“NEMA also requires USKFS 1o ensure . . . the productivity of the soil.”™).

1Bl S 36, CF.RL 219821911,
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CO87-3
(cont’d)

Foresl Service must determine whether Allante can exceed existing slandards, et
snll sarisfy the substantive requirements of the NI'MA and ensure that the Forest
Service meets its fundamental obligations to protect soil and water resources. I'he
mlormalion provided in the drult CIS is not sullicient 1o allow the Forest Service
to make such a determination.

Nor is the intormation conlained in the drall EIS sullicienl lo allow the
Forest Service, or (he publie, 1o assess the envirommental impacts ol allowing
Atlantic to exceed these two torest-wide standards. As of the publication of the
druft EIS, “[1]he dircer. indireel. and cumulutive cllcets reluted 1o MNF Tolential
Amendment 17 could not be determined because Atlanne had taled to provide
sufficient information '™ The draft KIS notes that impacts of the potential
amendment could not be determined until Atlmte revised ity COM Plan and an
clleets analvsis was completed reluled 1o sedimentalion, impacts on nparian arcas,
and other resources.™ The high hazard site-specific location requested by the
Forest Service in October 2016 is particularly relevant to the question whether
Atluntic should be permitted 1o exceed SWO7. Tour of the ten sites sclecied by the
l'oresr Service are on or in close proximity to the MNL, and all four sites featre

“very steep” slopes “*—delined by the MNF L.RMP us more than S0 percent.'® In

DK al 4357,

18! il

'8 Torest Service Iligh-Ilazard Stabilization Measures Request,
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CO87-3
(cont’d)

[uct. the slopes sclected by lhe Forest Service lor analvsis all range [rom 60
pereent to more than 100 pereent. ™ SWOT prohibits the nse of wheeled or tracked
maolonzed equipment on very steep slopes such as hese withoul recommendations
[ram an interdisciplinary leam review and line ollicer :!1:;1:;::.:&-&1.'sT

In addition, as discussed above. Atlantic’s promises to use “best in class™
methodology are not sullicient 1o overcome these deliciencies: Atlantic must
demoenstrate the eflectiveness ol their proposed mitigation methods, ® As ol the
publication of the draft L[S, Atlantic had failed to do so. Without that information.
the Forest Service cannot waive these standards. Without crucial inlormalion
pertaining to Atlantic’s plans for construetion in high hazard locations, the Forest
Service 15 unable to determine the impacts associated with exceedances of SW06

or SWO7. As assessmenl ol environmental impacts s ol course crueial 1o a valid

EVNT LRMP at T1-10.

™ Forest Serviee High-Huvard Stabilization Measures Request,

BT INK LRMP a1 1110

188 ooy Iiriderness Soc’y v, Howworth, 118 1. Supp. 2d 1082, 1107 (1. Mont. 200)
(halding swmmarily relyving on 1A Ps Lo mitigate a igh visk of landshdes. when those
measures have not been specifically asvessed for ellectiveness against landslides,
imadequate onder NEPA ). Roberison v. Methov: Valley Citizess Comscni. 190118, 332,
352 (1989) (linding incomplete dizcussion ol mitigation measures violues NEPAY, Jdaho
Sporring Congress v. Thomas, 137 T.3d 1146, 1151 (%th Cir. 1998), cverruled on ather
wrommcly by Landdy Commenl v, MeNair, 837 F5d 9R1 (9th Cir. 2008) (“Without analytical
data to support the proposed mitigation measures, we are not persuaded that they amount
Loy anvithing more than a “meve listing” of good management practices.”).

(V)
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CO087-3
(cont’d)

NEPA analvsis an assessmenl ol obligalions under the WFMA, providing
additional support for the issuance of a revised drafr 1118,
2. I'he proposed and potential amendments to the George Washington
National Forest [LRMP are not justified by the draft KIS,

Construction throngh the GWRL would require botll project-specilic and
plan-level amendments. The proposed plan-level amendment would reallocate
1042 acres ol national lorest land lo Ihe Munugement Proscriplion 3C
Designated Utility Corridors."™ The land affeeted would include 7 acres converted
from Prescription  7H1—IDJispersed Recreation Areas and 90 acres from
Prescription 13 Mosuics of Tabita, '

The proposed and potential project-specific amendments wonld  allow
Atlunlic 1o exceed soil conditions and ripanan conditions during construction,
cross the Appalachian National Scenic Trail, remove old growth trees in the
construction corridor, construet an access road through an Eligible Reercation
River Corridor for the Cowpasture River and the Browns Pond Special Biological

Area. and temporanly violale Scenic Inlegrity Objectives.

KIS a1 4358,

19 py
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CO87-3
(cont’d)

a.  Droposed amendment 1 to the GWNI LRMI is not justified by
the draft EIS because a newly desisnated SC corridor could not
support futore utilicy development.

Atlantie secks a plan-level amendment that would reallocate 104.2 acres o
Ry 5C—1Jesignated Utility Corridors. Y0 of those acres are currently designated as
Rx 13 Mosuics ol Tlabitat, and the remaining 4 acres as designated as Rx 7EL
Iispersed Heereation Arcas. Under the GWNIF Plan, designated utility corridors
“serve a public benetit by providing a reliable supply of ¢lectricity. natural gas. or
water essential to local. regional. and national economies.” Y1 Geveral concerns
anse with respeet to this proposed amendment.

First, the same lack of emeial informaton disenssed above renders it
impossible for the Forest Service 1o adequalely assess the environmental impacts
ol converting these 104.2 acres o Rx 5C or o assure thatl duing so does nol violale
torest Service obligations under the NI'MA. As noted in the draft IS, the purpose
of Designuted Ullity Comidors 1s, in purt, “lo minimize the negalive
environmental, social, and visual impacts that can be associated with long, lncar
corridors.”"™ Without an adequate basis for determining the environmental
impacts of constructing, operating, and maintaining the Atlantic Coast Pipcline in
diffienlt torrain, the Forest Service cannot know whether reallocating these 104.2

acres will minimize environmental impacts.

PLGWNE LIRMY al 476

2 DELS at 4-359.
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(cont’d)

Further. the doall EIS recogniecs that FW-243 emphasizes the Forest
Serviee s intent 1o “[djevelop and use existing corridors and sites to their greatest
potential in order o reduce the need for additional commitment ol lands for these
uses,” and provides thul “[w]hen Leasible, expunsion ol existing comidors and siles
is preferable to designating new sites. " The draft 118 does not adequately
consider alternatives (o the proposed new corridor and new pipeline, particularly
e allenustives ol using alrcady=-existing natwral gas pipehnes o meel the alleged
demand for natural pas (as discussed further in Section [ of these comments) or
siting the proposcd new pipeline within existing wtility corridors.

Moreover, it Proposed Amendment 1 is approved and 1042 acres are
reallocated to a SC designation, it is unlikely that the new corridor would be used
1o sile infrastrueture in the lulure.,

The drull EIS [or the Mountuin Valley Pipeline (MVD) considered a “two
pipelines  one route” alternative that would have collocated the Atlantic Coast
and Mountain Valley Pipelines along the current proposed Atlantic Coast ipeline
route.'™ Tlowever, that allemative was rejected on the basis that “lhere 1s
insufficient space along the narrow ridgelines to accommaodare two parallel 42-

inch-diameter parallel pipelines.”'™* As noted in the drall FIS for the pipeline.

P GWNE TRMP i 4.24.
VP DEIS af 3-25,

" a 3-28.

-1
¥
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(cont’d)

82% ol the pipeline corndor in the MNF and GWERF would be localed on
rdgetops.’™ And while the draft TS for the Momtain Valley Pipeline does not
speci [y which portions ol the 191 miles ol potential collocation would present the
sreulest lechnical Teasibility obstacles, the drafl EIS identilics “many arcas such as
... Augusta and Nelson Counties, Virginia™ as being particularly problematic.™”
Since the proposed roule crosses a signilicant amount ol national [orest land in
Augusta County, it s Lkely that the wpography in the GWNIE would muke il
difficult or impossible to site future intrastructure in the newly created 3C
prescription.

Converting torest land to Rx 3C when that land is unsuitable tor tutre
infrastructure development undermines the very purpose of the utility corridor
designation and inereuses the ikelihood that lutwre development would have 1o be
siled elsewhere in the GWNF. The purpose ol designating wlility corndors on
National Lorest lands is to avoid scattering utility projects widely across forest
lands by concentrating them as much as possible, thus conserving natural forests
and habitats and avoiding cumolative lorest fragmentation and adverse impacts ©
soil and water resonrees. Creating a “eornidor™ along one projeet’s desired romto
withoul consideration of future inlrasiructure amounts W an exception for thal

projeet  not the establishment of an aclual wtility comdor.

1K ol 437,

197 b
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CO87-3
(cont’d)

Re-designating lhe Allantic Coast Dipeline comdor as 3C i spile ol 11s
misnitability for fumre projeets sers a bad precedent for funre development and
sends the wrong message (o future permit applicants that single projects can
qualily lor management preseniplion chunges o 3C or other similar [orest plan
designations. This approach would provide no incentive to utility companies to
conserve land by siling ulilities in exisling corridors in Lhe [ulure or avoiding
Nationul Forest lunds altogether, The result could be munmerous 5C wtility cormduors
scattered across National lorest and adjacent lands with only one project
oceupying cach, thus completely undermining the purpose of the lorest plan and
likely having a greater impact on adjacent lands as well,

h.  Proposed project-specific amendments to the GVW NI ave nat
jusrified by rhe draft KI5,

In addition to the proposed plan-level amendment, the Forest Service has
wdentilied two proposed and three poteniial project-specilic plun amendments on
the GWNIF

i. Proposed Amendment 2: Allowing Atlantic to exceed

restrictions on soil and viparian corridor conditions is not
justified by the dvaft KIS,

Proposed Amendment 2 would, like the Potential Amendment | lo the
MNI? LRMP discussed above, allow Atlantic to exceed the following four forest-
wide and one riparian corridor-specilic restriction on sail conditions and riparian

cormidor conditioms:
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e  Stndurd FW-5: On all soils dedicated lo growing vegelation, the
organic lavers. opsail and root mal will be lell n place over at least
§5% of the activily area and revegetalion is accomplished wathin 5
years.

o Stmndard FW-15: Motorized vehicles are restricied in the channeled
ephemeral zone Lo designated crossings. Motorized vehicles may only
be allowed on a case-by-case basis, after site-specific analvsis. in the
channeled ephemeral zone outside of designaled crossings.

e Standard FW-16: Management activities expose no more than 101%
mineral soil in the channeled ephemeral zone.

¢ Standard F'W-17: Up to 50 of the basal area may be removed. down to
a minimum hasal area of 50 square teet per acre. Removal of additional
basal area is allowed on a case-hy-case basis when needed to benefit
rparian-dependent resonrees.

o Standard 11-019 (Ripanian Corridors): ‘I'ree removals trom the core of
the riparian corridor may only take place if needed to: enhance the
recovery of the diversity and eomplexiry of vegeration native o the site;
rehabilitate both natural and homa-cansed disturbanees; provide habiiat
improvements [or aquatic or riparian species. or threatened, endangered.
sensilive. and locally rare species: reduce luel buildup; provide for
public salciy: Tor approved Lwilily conslruclion renovation; or as
allowed in standurds 11-0135 or 11-024,

As diseussed above with respegt (o Polential Amendment | lor the MNE,
the lack of essential information tfrom Atlantic prevents the lorest Service from
sulislving the requirements of NEPA und the XMFA. The Forest Service finds
that, uy ol he publication ol the drall LIS, the “dircet, mdireet, and cumulutive
effects related to Proposed Amendment 2 cannot be determined.” and that the

impacts cunnol be determined “until the COM Plan has been revised and clleots

analvsis completed related to sedimentation, impacts to niparion arcas, and other
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(cont’d)

resources.” © Here again.  Allmng's [lore o provide crucally  important
informarion has prevented the Farest Service from eonducting an asscssment of
the impacts ol the proposed amendment—an assessment required by NEIPA and
the NFMA therehy resulting in an inadequate dralt EIS, A complete assessment
of the enviremmental impacts associated with permitting execedance of these
torest-wide and riparian corridor restriclions should be included in a supplemenial
drall EIS onee Atlantic submits the required inlonnation,

ii. Proposed Amendment 3: Adantic’s proposed crossing of the

Appalachian National Scenic ‘I'rail is nor justified by the
draft L1S.

Proposed Amendment 3 would permit the Aduanlic Coasl Pipeline 1o cross
e Appalucliian National Scenie Traal (A1) in Augusts County, Virginia, The
greatest concern with respect to the crossing of the Al is the questionable
[easibility ol Atlantic’s plan 10 use the Horizontal Dircelional Drill (HDD) methexd
or comtingency Direet Pipe Installation (13P1) merhod * to mstall 4,639 feet of
pipeline beneath the AT The potential impuets wssoviated with boll metliods
are discussed at length in Section VI[ of these comments. While both methads are

used 1o install pipelines under [at werrain. neither method is commonly smployved

1" DEIS at 4-361.
9 1 321 1o 223

W w321,
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m steep tercun like that ol the Blue Ridge. Atlinue’s proposal Lor drlling under
the Blue Ridge approaches the Timits of hoth 11D and DP] methads. Given the
problematic and uncerlain topography and geology, both methods mvolve
substantial nsks ol Lailure and consequent cnvironmental damage.

Despite these serious concerns, the dratt 1715 fails 1o adequately assess the
risk ot luilure and detrimental environmental impucts associated wilh eilher
wethod, Because the drudl LIS conluins msullicient inlormution o allow the
Forest Service to assess the impacts of either installation method, the draft L[S
violates the requirements of NEPA and must be revised onces Allantic provides the
necessary information,

Specifically, the draft KIS requests that Atlantic file “an evaluation of the
[eusibility ol wsing the bore or HDD crossing method [or all teails and roads on the
GWNE.” as well as a site-specilic plan that would detail what Atlanlic would do in
the event [IDD isn't feasible.™ The draft LIS also requests that Atlantic file “a
final site-specific HI)) crossing plan and an alternative direct pipe crossing plan
[or the ANST and BPR. [Bluc Ridge Parkway].” as well as documentation thal the
plans were reviewed and approved by the orest Service ™ atlantic’s failure to

provide this crucially important inlormation in time tor the Forest Service to

W el 4369,

W, -
e sel ot 43710,
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assess 1L in the drall EIS constitules another NEPA violation thal must be remedicd
with a supplemental draft IS for pnblic comment,

In addivon to the dratl EI§'s inadequale assessment of the impacls of the
DD and contingeney DPI methods, the dralt IS also Lails to adequalely consider
ather impacts that mav arise trom crossing the AT, The draft EIS finds that there
are “no direct eilects evidenced by ground disturbance associated with the pipeline
crossing the ANST,” but that “there could be indireet elfvoets associated wilh
issuance of a special use permit that involves the ANST,” including “impacts from
fnlure maintenance needs”™* A more substantive analysis is required given the
importance of the conservation and scenie values proteeted by the AT, Lor
instance, although there will be significant visual impacts on the AT, important
visual impacts analyses were nol submitled in Ume lor (be 1ssvance ol the drall
EIS in Deceomber 2016, A supplemental drall EIS must Lully address the impacts
of the construction, eperation, aud maintenance of the Atlantic Coast Pipeline on
the A'l"s unigque visual resources.

iii. Potential Amendments 3, 4, 5, and 6 are not justified by the
draft EIS.
The draft 1118 notes that the l'orest Service “intends to also adopt this 11$ in

s assessmenl ol polential amendments 1o the LREMDs that could then make the

™ a 4361
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.2n4 :
" A discussed above,

Aaluntie Coasl Mipeline o conlomung vse ol the LRMPs.
as a cooperating ageney, the Farest Service wmay adopt this dvaft KIS without
recireulating it il “afler an mdependent review of the stalemenl.” the Forest
Serviee concludes that its comments and suggestions have been satistied.™ Bul
with respeet to Potential Amendments 4, 5, and 6 in the GWNF, the draft IS
contuins no analysis al all of environmenlal impacts, noting only thal the polential
mpacts are contingent on the completion of old growtl surveys, the lmal location

04 .

of access roads, and the completion of visual analyses.™ "I'he draft 1315 notes that
while project=specilic plan amendments are needed 1o wmporanly deviale from
the “precise™ wording of forest plan standards, the “ntent”™ of the LRMP
components may be met “through a combination of design criteria. mitigation
measures and or‘monitoring activitics.™™ Butl with respeet 1o these three potential
amendments, the drall EIS docs not address  these aspects  design erileri,
mitigation measures, or wonitoring activities again, largely due to Atlantic's
failure to provide the recuisite information.  As explained above, because plan
compenents implement the substantive requirements of the NFMA and 1is

regulations, rthe ageney must eonsider these aspeets and determine whether

Wi w149,
2 40 C.F.R. 1506.3(c).
% DEIS at 4-360 to 4-361,

I 44336,
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changes or exceplions (o the plan would stll comply with 1s vnderlying
suhsrantive obligations.

Given the lack of information as of the publication of the dralt KIS, the
Forest Serviee should not adopt this dealt EIS [or potenlial lorest plan
amendments. Rather, as disenssed throughout this section, the Forest Service
should issue u revised drall FIS Lhat includes an assessment of the environmenlal
mpacts ol these potential mnendments based on the mlommation Atlantie Luled lo
submit in time for consideration in this draft 1115,

(1) Potential Amendment 4: Removal of old growth trees
within the proposed construction corvidor is not justified by
the draft 115,

The dradt ELS ineludes no discussion ol the ellcets of Potential Amendment
4, which would allow the remaval of old growth trees within the 123-foot
construction comnidor*® The drall EIS only notes that the potential amendment is
cemtingent em the completion of old growth s:llr\'c:gs.-,"“"\

Old growll communities are extremely rare in the southen Appalaclians,
perhaps occupying only about one halt of one percent {0.5%) of the total forest

acreage. Any existing old growth therelore merits protection. This 15 particularly

¥ The drult TIS notes that Atlantic is curvently identifying arcas of ceologically sensitive
arens crossed by Lhe proposed Al-1 mainline within the MNF and GW XY where (he
construction right-of-way can be narowed from 125 feet to 75 feet. This information
shondd have been included in the drafl KIS,

" DEIS at 4-360.

0
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the case in the GWNE. which has no [brest-wide, Leld-venlicd custing old
growth mventory and therefore relies om projeet-hy-projeet survevs o identify
existing old growth. "I'he Forest Service highlizhted the importance ol old growth
moits 1997 Gwidimce for Comserving und Restoring Old-Growth  Foresi
Communities o National Forests in the Sonthern Region, which the Torest
Service relied on when lormulating T.RMPs for both the MNF and GWNF.* For
wstanee, becuuse old-growth communitics serve as oplimal hubitat lor some
species associates, the Forest Service has taken a “coarse filter” approach to
maintaining old growth communitics that provide a “biological salcty nel.”

Construction ot the Atlantic Coast Pipelme through old growth forest
would chip away at what remains of old growth communities in the GWNF. thus
weakening that imponant sulety net. Old growlh communiiies also provide
esseniial opportunitics [or rescarch by serving as a bascline against which ©
cvalunate other ferest tvpes. as well as recreational, educarion, and culral values.
Any amendment that would result in the destuction of old growth forest must
therclore not be approved lightly  and certainly not without an opportunity [or
publie comment.

Once again, a lack of essenlial inlormation wilh respect 1o old growth

thwarls meaninglul public comment. As noted in the seclion 4.7.3, the portion ol

the draft 1115 discussing U8, Vorest Service Managed Species, as of the

HE\INT LRMP at B-9; GWNT LRMD at 4-5.
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publicaton o lhe drall EIS the Forest Scrvice was unable 1o provide a
determination of offeets on Repiomal Vorester Sensitive Species (RI'SS) beeause
the preliminary dralt Biological Evaluation (BE) was incomplete. ™ One of the
missing picees ol infarmation the Forest Serviee requests that Atlantic provide by
the end of the draft 1118 comment period is the start and end milepost and acreage
ol impacts on old growth forests according to the MXNF and GWNF old growth
detinitions.”"? The Forest Service has requested that Atlantic lile u revised BL
because the lorest Service is “unable to provide determination of eftects”™ for the
majority of these spesics duc 1o, among several other deliciencics, “incompleis
quantitication of habitat impacts (i.c., old growth, karst ti::tt‘lmcs)f’:13 Until
Atlantic supplies that information, the Forest Service can determine neither the
extent ol removaul ol old growlh nor the impacts ol thal removal lor the purposcs
ol amending the lorest plan. thus preventng the Forest Scrviee [rom complying
with NLEPA or assessing its obligations under the NIFMA.
(b) Potential Amendment S: Major reconstruction of a forest

road within an eligible vecreation river corridov is mot
jusrified by the deaft E1S.

MY DEIS at 4-253: see signa Section V.

M 44233,

0w 5415 More broadly. without an adequate BF, e FIS camol adequately diselose

and consider the projects eflects on rare species and their viability, as required by NEPA
and by tha diversity provisions of the NThMA and the related speeies viability provisions
of the 1982 and 2012 NTMA regulations.
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The drull EIS alse omuls any discussion ol the impacts ol Polential
Amendment 3. which would allow for major reconstriuction of existing Forest
Road 281 within management prescripion 2C3, an Eligible Recreation River
Carndor associaed with the Cowpasture River, This proposed access road would
be part of the same road that would eross the southem boundary of the J3rowns
Pond Special Biological Area. discussed below. This prescriplion means that the
Cowpusture River, us well as the one-gquarter-mile-wide comidors on cither side ol
the river, is eligible to be part of the National Wild and Scenic Rivers Svstem and
Is managed o proteel “outstandingly remarkable  values™ pursuant o the
requirements of the Wild and Scenic Rivers Act of 1968 The Cowpasture
River is also designated by the Forest Service as a Priority Watershed.”" and the
[ederally  endangered James spinvmussel inhabits the porion ol the river
associated with the 2C3 corridor through which the aceess road would pass.™"

In addition to its eligibility for the federal National Wild and Scenie Rivers
Svstem. the Virginia Department of Environmental Quality (DFEQ) once
nominated the scgment ol the Cowpasture River thal includes he corridor that
would be atfeeted by the Atlantic Coast Pipeline for an lixcoptional State Waters

Designation. also known as a Tier 11T designation. DEQ’s stafl’ sile visit summary

MGWNE TLRMY i 4-38.
i e,

¢ DEIS at 4-239.
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[or the Cowpasture River concluded that the nomimated scgment satisfics the
entena for an exeephional state waters designation, noting that ir is “extremely rare
1o lind such a large stream with so liltle anthropogenic stress in Virginia™ and that
the Cowpusture River 1 “literally cxccpumznl.":'-'

The LRMP permits road constmetion or reconstruction through this
preseriplion only for specific enumeraled purposes: (o improve recrealional access,
mprove soll wnd waler, o salvage timber, or W protect properly or public
safety *® The Atlantic Coast Pipeline serves none of these specific purposes. and
the LRMT should not be amended o permil construction of an access road in the
Cowpasture River corndor, Despite the extraordinary qualities of the Cowpasture
and the likelihood of degradation from construction of an access road. the draft
EIS does no more than menlion this proposed access road. A revised drall EIS

should thoroughly discuss the potential impacts 1o the Cowpasture River.

M7 Vo, Dep'tof Envil. Quality, Stalt Site Visit Summary for the Cowpasture River and
Simpson Creck and Tritartarics. Nov, 12, 2003 and March 10-11, 2004 (2004), included
as Attachment 14,

U8 GWNT LRMP at +-40.
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(c} Potential Amendment &: Allowing Adantic Coast Pipeline
to not immediately meet SIOs is not justified by the draft ETS.

Finully, the dradl EIS does nol assess the impaets ol Polential Amendment
6. which would allow the Arlanne Ceast Pipeline 1o temporanly violate Seemie
Integrily Objeclives (ST0s). The amendment is contingent on complelion of visual
anulyses thal were, again, complete al the time the drall EIS was published.
Presumably due to Atlantic’s failure to complete the visual analvses before the
publication of the drafl EIS, Ihere is virlually no inlormation about this polential
amendment in e dradt EIS, The dealt LIS acknowledpes thal sl the time it was
published, additional kev observation points (KOPs) were still being analyzed and
that “the visual impacts associated wilh olher project-related [eatures™ were sull
pending.  Atlantic should file additional documentation of the conclusions and
effect delerminations for the Visual Impacl Assessmenl and secure the Forest
Service's concurrence with this documentation, These assessmenls should have
been dome by the publication of the draft 1618 in order to provide the public with an
opporlunity lo comment on them.

D. Atlantic has not sufficiently demonstrated cechnical feasibility of the
pipeline as required by Fovest Service regulations.

In addition to the requirement that a SUI> either be consistent or be made
consistent with the relevant LRMDs. the special use permit regulalions also require
the Forest Service lo consider the lechnical feasibility ol a proposed project. Under

e regulations Lor (he seeond-level sereenming ol a proposed speeial use, the Furest

83
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Service must rejeet any proposal lor which the applicant “docs nol or cannol
demaonstrate techmical or ceonomic feasibility of the proposed nse
It is by no means a given thal Atlantic will salisfy this requirement. As

diseussed i thiy seetion and in greater depth in Seetion VI, (he Forest Service has

requested  specific information from  Adantic regarding the feasibility of

conslructing the Atlantic Coast Pipeline across the diflicult lermin ol the MNF and
GWNL. Spedlically, the LForest Service has repeatedly asked lor design
specifications for construction on steep and very steep slopes within NI‘S fands. "
To date, Atlante bas failed 10 provide this crucially importnt information. Not
enly has that tailure made it inpossible tor the LForest Service to adequately assess
the effects the pipeline will have on the forests. but it also prevents the Forest
Service Lrom delermining whelher lhe project s wehnologically leasible as
required by the applicable regulations,

Atlantic must provide the lorest Service with the requested site-specific
design of stabilization measures. as well as a final site-specific HDIJ crossing plan
and an allemative dircet pipe crossing plan lor the Appalachian National Scenic

Trail and Blue Ridge Parkway as reqnested in the draft LIS 5 Until Adantic

M35 C.FR. § 251 () 5)iv).

M Forest Service ITigh-Tlazard Stabilization Measures Request: 1 atter from Clyde
‘Thompson 1o Nichole Tacketl,

21 DEIS at 4-369.
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provides tlus mlormaiion and the Forest Service subscquently delenmines that
Atlantic’s designs consnmre “technical feasibility,” the Forest Serviee must not
erant Atlantic’s SUL requesl. There are genuine concems about whether Allantic
cun sulely construet the Atlantic Coust Pipeline through the steep. dillicull tereain
on the MNI and GWNF, and Atlantic’s reticence to supply necessary information
must not be overlooked. Based on the inlormation contamexd in this drafl EIS, the
Forest Saviee should not conclude that Atlwotic has met s burden ol
demonstrating that it has. or will have by the time of construction. the technical
capabilily w construel the Atlantic Coast Pipeline through the proposed roule.
E.  Atlantic has not demonstrated thae che pipeline is in the public
interest as required by Forest Service regulations.

The lederal regulalions governing special uses on NFS lands also provide
that Lhe Forest Service “shall reject any propasal”™ il the Forest Service delermines
that “[1]he proposed use would not be in the public interest. ™ The Torest Service
Manual provides gnidance on the interpretation of the public interest analvsis. I'he
Munual provides [or authorization ol special uses on WFS lands only if “[1]he
proposed wse 15 consistent with the mission of the Forest Serviee 1o mmage

National lorest Svstem lands and resources in a manner that will hest meet the

36 CLFR. § 251.54(e)S)iD),
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present and Loture necds ol the Amencan people”™ and “[1]The proposcd usc cannol
reasonably be aceommeodated on nen-National orest System lands ™

For reasons discussed al length in Section I, there is serious doubt as to
whoether the Atlaniie Coust Pipeline is in the public interest. It is undisputcd that
the pipeline would adversely affect national forest lands and resources. Therefore,
the Forest Service would not be ucting in the public interest il it allowed those
adverse Impuets o oecur uunecessanly,  Peonilting a hamtul, inoneeessary
pipeline installation would not be consistent with the Forest Service’s mission to
manage these lands and resourees 10 “best meet the present and [uture needs of the
American people...” Thus, it is consistent with the Forest Service’s mission  and
is required by the public interest criterion in the special use permit rules—for the
Foresl Service 1o ensure that an independent. objective. thorough analvsis ol the
need for the Atlnlic Coast Pipeline 1s conducted and 15 provided o the agency
and the public,

While the Forest Service may believe conducting such an assessment is
oulside 1ls own experlise. we strongly urge the agency (o cnsure thal such an
assessment is condnered as part of the larger, multi-agenev review process for this
project, because Lhe Forest Service musl have this informalion lo complete its own

reviews and meel 11 own requirements, Ay il stunds, the dralt IS cannot support

LS. Torest Serv., Forest Serviee Manual Chapter 2703.2: Use of National Forest
Systemn Lands (2011).
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such a determination due 1o ts lack of esseniial wlormation. Unul the Forest
Serviee receives sufficient informarion to disclose and consider envirommental
effects under NEPA and 1o determine that construction of the Atlanue Coast
Pipeline on National Forest lunds will not require the Forest Serviee 1o violale 1s
abligations under the NI'MA, it cannot conclude that this praject is in the public
nlerest as required by federal regulations. Moreover, the draft FIS entirely lacks
any detuiled. ndependent assessent ol whether the pipeling 15 needed 10 weet (he
public’s realistic demand for natural gas. a fundamental guestion to which the
Forest Service und the public are cntitled o struight answer and supporting
evidenee,

K. “I'he draft K15 inadequately addresses other important environmental

impacts.

In addition 10 concems relaled o proposed and polential 1.RMP
amendments and u lack ol information demonstrating lechnical [easibility ol the
projeet or accordance with public mterest, there are additional specific deficiencies
in the dratl EIS that should be remedied in a revised dratl EIS.

1. The draft EIS does o justily construction of an aceess romd

through Browns Pond Special Biological Area.

The Forest Service has expressed particular concern about the expansion of
Foresl Road 281 into aceeys roud 36-016ARI along the southem boundary ol the

I3roans Pond Speeial Biolagical Arca (Management Preseription 413) and within

8
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the Cowpasture Raver Prionty Wutershed. ™ The aceess road by Browns Pond
SHA s part of the same access mad thar wonld cross through the Lligible
Recrealion River Corndor for the Cowpasture River, discussed above. SBAs hke
Browns Pond “serve as core areas Lor conscrvation of the mosl signilicant and
rarer elements of biological diversity identified to date on the Forest.™

Road construction in these areas is only permitled “alter Jull consideration
ol elleets on the rae communily und associated speeics und il there are no adverse
impacts on threatened or endangered species.”” As such, SI3As are “unsuitable” for
new ulility corridars or righls—ul‘-wm_-.m Locaied on Tower Hill Mountain,
DBrowns Pond is a montane depression wetland in Karst topography. Montane
depression wetlands are rare natural wetlands, and Browns P'ond features rare
plunts. muluple sinkholes. and a cave tha provides hubital lor special cave Guna.
Construclion ol the proposcd access road across the southem boundary ol Browns
Pond SBA would put the pond and associated sinkholes and caves in the SBA at
high risk. Further, one section of the access road would drain toward Browns
Pond. jeopardizing the [lora and [auna [ound there.

The dratr 118 coneludes that as of the fime of issnanece, “Atlantic ha[d] not

provided suflicienl justification to the GWNF lo support conslructing and

MEDIEIS at 4346,
T GWNFE TLRMY at 4-53,

L} T -
i w457,

%)
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munkuning a new permancal road at tus location.”™ The drall EIS therelors
includes a requesr that Atlantie submit ta the Commission and the GWNI™ “further
Justification™ Tor the proposed access road. including a detailed explanation as o
why cxisting roads cunnol be vsed 10 supporl construction and operation ol the
pipeline™ As with other important missing nformation discussed in these
comments, the Commission’s request that Atlantic submit this information “prior
w the close ol the drall LIS connnent peniad” does not allow tor public
comment. ™ A revised draft 115 should include the Vorest Service's assessment of
the necessity ol constructing a road w Browns Pond and the impacts to the arca.
Without that intormation, the Iorest Service cannot make an informed decision
and the public cannot meaningfully comment on impacts to this rare and important
Special Biological Arca. Moreover, uny aliempl lo permil the roud crossing
without this inlormation and the determination required by the lorest plan would
be inconsistent with the plan, in violation of the NIMA's consistency provision,
16 LL8.C. § 1604(i).

2. The draft EIS does not assess visual impacts on the proposed
Shenandoah Mountain National Scenic Area.

DK at 4346,

28y

"o L
i
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Another arca ol parlicular concern tha 1s clleetively 1gnored by the dradl
118 s the propased Shenandoah Monntain Natiemal Seenie Area (SMNSA), a
Y0L100-acre area recommended for designation as a National Scenmic Area
congressional designation in the 2014 GWNT LRMP.™ The arca has boen
identified as a candidate for this designation hecause of its extraordinary qualitics
Shenandoah Mountain conlains mostly unlragmented foresl. has he largest
coneentration of lnventonied Roadless Aveus on national Lorest land cast ol the
Mississippi. and is rich in biodiversity. The proposed SMNSA also serves as an
importunl water resource lor municipal water [or Staunton and Hurrisonburg. as
well as for aquate lite, meluding providing habitar tor wild brook trout,

While the proposed Atlantic Coast Uipeline route lies outside the
boundarics of the proposed SMNSA. construction und mamienunes of the comdor
would have a senious impact on the scenic gualitics, natwral characicnsiics. and
recreational experiences of the Scenic Area users. e AP-1 mamline would cross
Route 250 (Hankey Maountain Highway) east of the proposed SMNSA. According
1o the drafl EIS. Alantic initially considered estublishing a key obscrvalion point
at the highest point of the scenic arca, but determined ir did not need 1o do so
because 1 band of trees along the northwesl side of Route 230 would block any

views ol the pipeline comdar [rom the proposed scenie arca.”™ The dralt EIS

U GWNE LRMP at 4-70 to 4-72.

“IDETS at 4.340.
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therclore concludes that based on Allantic’s delermination and olber unspecilicd
“firrther reviews and discussions wiath the GWNIL™ views of the Atlantic Coast
peline corridor from the proposed SMNSA were unlikely.

The dralt TIS's summary dismissal ol coneems aboul views from the
proposed SMNSA is unwarranted and fails w acknowledge and assess the scenic
mlegrity impacts Lo the SMNSA. The dratl FIS"s conlention thal views of the
pipeline corndur would be unlibely due 1o trees und the topography 1s unsupporled
and incorrect. ‘The proposed route would be clearly visible from several popular
trails in the proposed SMNSAL including the Wild Oak National Reercation Trail

on [lankey Mountain and Bald Ridge 1Trail in Ransey™s Draft Wildemness,

(. Conclusion

The portion ol the drall EIS addressing impucts lo the MNF and GWNF is
waoctully inadequate, alimost entirely due te Atlantic’s fallure to provide the lorest
Service with the information it needs to make crucial determinations. Not only is
there a great deal ol information missing, but more importanily, the most crucial
informarion  is  missing—despite  the Forost  Service's repeated  reruests.
Construction of the Atlantic Coast Uipeline lhrough the cenlral Appalachians will
prove a lormidable challenge, 1011 1s 1o be done at all, and the nsks (o this unique,
fragile landscape must not be ignored or given short shrift. Atlantic must provide
the Forest Service with detailed inlormation  not vague, general promises of the

use ol “best in class” methods, And (he Forest Service must use that mlormation
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CO87-4

lo produce a thorough assessmenl ol impacts and proposed mitigation, so as o
ensure eomplianee with the NI'MA and with NIEPA obligations to disclose and
consider environmental impacts and alternatives and 1o allow the public to
comment meuninglully on a4 subslanlive analysis belare decisions are made, As 1l
stands, the draft I[$ cannot and does not pravide the publie with this opportunity,
and a revised drafl EIS should be issued once all esseatial information has heen
gathered and considered,

To this end, we appreciate and support the bForest Service’s commitment to
its own limeline, which does not comport with the expedited timeline proposcd by
the Commission. ™™ We urge the lorest Serviee to contmue to adhere to the
agency’s high standards and issue a revised draft K18 that will address the

concerms discussed in lhese comments.

IV.  Torest Fragmentation,

A. The Commission’s analysis of the adverse impacts of forest
fragmentation is incomplete.

The draft IS acknomsdedges that the Atlantie Coast Pipeline will contribmte
to forest fragmentation.” However, the Commission has failed fo fully account
[or the impucts ol the lorest Iragmentation that will be caused by the construction

and aperation of the pipeling, in terms of (1) the amount of forest impacted and (2)

"V See Tetter from Clyde Thompson to Nicholas Tackett; 36 C.E.R. § 218 {roquiring a
A5-day ohjection period), 36 C.F.R. § 219 (requiring a 90=clay ohjection period).

¥ DEIS at ES-10.
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the impaets 1o individual species and 1o hubital. For this reason. the porlion ol the
draft 118 addressing forest fragmentation and impacts to wildlife and habitat 15
nadequate.

The Atantic Coast Pipeline will have a large lootprint on the [orested
landseape along its proposed route. The clearing of the pipeline construetion
corridor and associated aceess roads will impact forests in several interrelated
ways, First, the newly eleared pipeline comdor md sny newlyv-consiruetad or
widened access roads cause the direct loss of thousands of acres of forest habitat.
Sceond. Lragmentution will convert thousands ol acres ol interior forest habilal w©

edge habitat, Ldge ctteets™

extend hundreds of feet trom the torest odge mto the
tarest interior. Notably, even forest loss at the edpe of' a forest patch has indirect
cllicets on the lorest interior.™ When a lincur disturbanee crosses through interior
[orest within a patch. it [ragments the patch and converls substantial amounts ol
interior forest to edge habitar. ™ Third, fragmentation, especially in the form of

long-linear disturbances. results in increased isolation of species populations. and

. . Tt . . . .
decreased habitat and population conneclivity.”™ Decause lorest ltagmenlation 1s

1 See DEIS at 4-164; Todd Lookiaghill, Ph.D., Analysis of Potential Fragmentation
Impacis ol the Atlantic Coast Pipeline Proposed Roule 13 (2017} [hereinafier
“Tookingbill Report™]. included as Attachments 1SA and ISB. Literatura cited by Dr.
Fookingbill inclikded as Attachments 1SC. 151), and 15E,

ne Ioekinghill Report at 13,

bkl b
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one ol the most signilicant and irreversible consequences ol the proposed pipeline.
the Commission must fully acecommt for these impaets in its analysis.
1. The Commission has Failed to account for the unigueness and

vulnerabhility of the landscape and bialogical communities through
which the Arlantic Coast Pipeline will be constructed.

Atlintie has chosen (o route its pipeline project through an arca of Virginia
and West Virginia which containg some of the largest. most intact forests
remaining in the Fast. The [orest-dominated landscape ol the central Appalachians
provides valuable intact, connected lorest und lorest intenior habitat for vulnerable
species, in decline hecause of widespread and extensive frapmentation of forests,
low Torest conneclivity. and vanishing intenor torest. These commenls locus on
e wpacts ol Lorest Bragmentation sssoviated with the Atlantie Coust Pipehne,
primarily within Randolph and Pocahontas Counties in West Virginia. and Bath.
Highland, Nelson, Augusia, and Buckingham Countics in Virginia, but [orest
fragmentarion is a significant eonsequence of the pipeline wherever the eorvidor
nterseets torests along its route from West Virgimia to North Carolina,

a. ‘The Commission fails to acknowledge the unigue characteristics
of the forested landscape along the route.

The lmdumentsl charueter of Bath, Pocahontas, md Randolph Counties 1s

one of intact forests. These forests are exceptionally intact, standing out in

BT a6
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compunson wilth olher countes i Virginia and in companison with lhe cntine
ceoregion of which they are a part. They prowide valuable habirat for species and
hiological communities that depend on large. unlragmented forests, and that are
declining  clsewhere, The [ragmentation impacts are extremely  ditlieult 1o
mitigate, as these are some of the last intact tracts of core forest in the region, due
10 extensive humun development elsewhere in the eastern United States. These
mtaet Lorests aud their ecological lunetions are uniquely conserved i westem
Virginia and West Virginia and cannot be replicated elsewhere.

In Buwh County, Virginia. the forest landscape 18 remarkably intacl in
comparison with the rest of the Commonwealth it has the highest percentage of
intact natural forests of' any county in Virginia. In Bath County and in Pocahontas
and Rundolph Counlics in West Virgioia, the [orest landscape 1s inlacl as
comparcd 10 lhe broader Central Appaluchian Broadleal” Forest  Conilerous
Lorest Leorcgion. These countics would experience the greatest losses of forest
and forest interior. ‘U'he intact nature of the forests in these counties means that any
loss ol forest will also create the maximum amount of cdge.

In Bath County, 98% of the landseape is dominared by farest. ™* Pacahantas
and Randolph Counties closely follow wilh 97% and 95% of their area being

forest-dominated, respectively, In Virginia overall, only 52.6% ol the Imdseaps 1s

"M A given Natioual T.and Cover Database pixel is detiued as “dominated by forest” if a
1 46i-acre window surrounding the pixel is ar least 60 torest. See 1d. at 8.
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dominated by forest; in the Central Appalachiun Broadleal Forest coorcgion. only
73.9% of the landseape is dominated by forest. Defining core foresr as forest 300
teet f[rom an edge, 70.5% of the land in Bath Counly is core lorest — the highest
pereenlage ol core lorest in the Commonwealth, Tigure IV(a), below, depicts
the forest-dominated landscape of northern Bath County, Virginia, and the
pipeline route. In Bath County, 39% ol the land is considered interior Jorest. > and
i buth Pocabiontas und Randolph Countics, 68% of the land 15 mitenior lorest, In
stark contrast, onlv 11.3% of the land in the Commonwealth of Virginia is interior
lorest, and in the ceorcgion only 30.3%%.

Despite the unigque chacacteristies of these torests, the Commission tails to
acknowledge that the forests that would be frapmented by the Atlantic Coast
Pipeline are substantially dillerent Irom [orests clsewhere, The drall EIS is silent
aboul the vniguencss of the integrly ol the florcsied landscape in Bath,
Pocahontas, and Randolph Counties. The impacts of the pipeline to theso forests
must be assessed in more detail. and taking into account their unigue standing in

the Easl,

" see id at 9-140,

M A given National T.and Cover Database pixel is considered interior forest if a 1,460-
acre window surrounding the pixel is at least 50" forest. See jd. at 8.

9%
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Figure IVia): Northern Bath County intact forest landscape with pipeline route and
proposed aliernate routes.”'

b. The Commission fails to recognize that forests in Nelson and
Highland Countics are on the cusp of losing forest connectivity if
the pipeline is built.

Nelson and Highland Ceunties in Virginia are near threshold fragmentation

levels (60-80% forest cover),”" beyond which forest connectivity will rapidly

. Imagery obtained from Adantic Coast Pipeline Project, Domimon Resources,
hitps:/‘dom.maps arcgis.com/apps Viewer/index.himl ?appid - ccld 1 9908 T649dToeTe 041
d5e73¢2b7 (last visited Mar, 17, 20017, 3:34 PM.)

2 See Lookingbill Report at 8 (“[I]n a study of 130 watersheds of the Mid-Atlantic,
Wickham et al. (1999} found threshold type decreases in forest pateh size when
anthropogenic cover increased above 200, Gardner el al. (1987) demonstrated
percolation thresholds whereby forest connectivity decreases drastically once the amount
of forest on the landscape falls below approximately 60%4. Thus, we can reasonably
bound these thresholds of forest cover between 6% and 80%, If conmectivity of forest
interior (not just total forest) were the goal, we might imagine threshold responses to
Sorest change ot the higher end of this range.”) (emphasis added).
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decrease. For this reason, forests in Nelson and Highland Counties are highly
vulnerable to any additional fragmentation. Further fragmentation of these forest
landscapes by the Atlantic Coast Pipeline will contribute to this devolution in
habitat connectivity and functionality. Though Nelson and Highland Counties are
less forest-dominated and have less interior forest than Bath, Pocahontas, and
Randolph Counties, their forests are still at risk from the pipeline, precisely
because the further fragmentation that will occur as a result of the project will

push these counties closer to or below the threshold fragmentation level.

Table IV(a): Dominant, interior, and intact forests in study region, Virginia, and
ecoregion.243

37.6-acre
1.460-acre window window
Percent of Percent  of
Percent of | land  considered | land considered
land dominated by | interior forest | intact forest
forest  (window | (window (window
surrounding  the | surrounding  the | surrounding the
pixel is  60% | pixel is  90% |pixel is  100%
forest) forest) forest)
Augusta
County 48% 34% 30%
Buckingham
County 77% 1% 11%

Bath County 98%
l Pocahontas | 97% | 68% | 58%

3 Lookingbill Report, at 8 tbl. 2.
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County
Randolph

County 95% 68%a 54%
Virginia

Statewide 52.6% 11.3% 16.7%
M221

Ecoregion 73.9% 30.3% 32.0%

The draft EIS contains no consideration of the “percolation” impacts of
pushing these counties’ levels of forest cover closer to or below the fragmentation
threshold of 60-80% forest cover. Beyond merely acknowledging that
fragmentation impacts connectivity, the document fails to analyze the forest
habitat connectivity impacts of construction of the pipeline.

¢. The Commission ignores other ecologically significant features
of this forested landscape.

The central Appalachian region is a key conservation area for forest
songbirds. In western Virginia and West Virginia, the Atlantic Coast Pipeline will
cross through, and fragment the forests of, three Important Bird Areas (IBAs) of
global significance, as designated by the Audubon Society: the Allegheny
Mountains Forest Block Complex, the Allegheny Highlands, and the Upper Blue
Ridge Mountains. The intact forests of the region are the breeding habitat for
many neotropical migrants — including a number of federal bird species of

conservation concern.”* These include Cerulean Warbler (Cefophaga cerulea),

4 Laura S. Farwell, Potential Impacts of the Atlantic Coast Pipeline and Supply Header
Project on Forest Interior Migratory Birds 2 (2017) [hereinafter “Farwell Report™],
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Red Crossbill (Loxia curvirosira), Swainson’s Warbler (Limmothlpi's swainsomiv),
Kentueky Warbler (Geofhdvpis formosa), and Swamson’s  Thmsh (Catharus
ustulatus). among others. Many of these species require large, intacl blocks ol
suitable hubital in order 10 survive, For instanee, the Kentuchy Warbler requires
patches of habitat of at least 300 hoctares (about 1,235 acres) for successful
breeding: the Ceruleun Warbler requires at least 700 hectares (aboul 1.730 acres)
i fhe wid-Atlatic region.”™ Outside of the seven-county study region exumined
by 1r. Lookingbill, the Supply lleader Project would frapment the largest
remaining pulch ol contiguous [orest at Lewis Weteel Wildlife Management Arca
in Wetzel County, West Virginia, This protected area is an IBA of global
signiticance for Cerulean Warblers and has alreadv experienced significant
[ragmentation by shale gas inlrastructure and accompanying declines in Cerulean
Warbler populations.™

The likelv impacts from the pipeline o these species and to the bird
communities inhabiting interior forest will be discussed in more detail below.
Relatively small changes Lo loresied landscapes in the region (ay litlle as 4% loss

af farest) “can alter hird communitios and reduee the abimdance of forest hirds. ="

included as Attachment 16. Literature cited by Ms, Farwell included as Attachment
L6A (to be subnuitted via mailed DVD due to size).

il 7,13, 16,
3.1c z-r'.'r. -'J.l. 4.

M
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Without a complete and thorough assessment of Torest Iragmenlation impagls, as
well as the patential for enmulanve impacts from additiomal pipeline projects, the
scope and likelv severity of Lhe consequences for forest interior birds of
conservation coneem remain unexplored,
2. ‘The dvaft EIS fails to adequately account for adverse
environmental impacts of forest fragmentation.

a. The Commission’s analysis of forest fragmentation is
incomplete.

Notably, the dralt EIS does nol include a detailed analysis of fragmentation
impacts, such as @ quantilication ol Lorest losy und edge elleets m the context ol
the impacted forest cores und the spatial context ol [rugmentation, and an
assessment of the likely impacts. Instead, it only sets forth the (underestimared, as
expluined below) acreage of foresled hubital which would be “permanenily
converted” by pipeline construction and operation.™ The Commission then
requests that Atlantic and 1311 file a fragmentation analysis utilizing a 35-acre
minimum imtenor loresl palch size and identilying specilic loresl tracls impacted
wmd edge habitar crented, based on o 300-Toot Lorested buller [rom the corndeor 2
The Commission requests that this analysis be filed “|p|rior to the close of the

250

drudt EIS comment period[.]

KIS al 4163,
DK at 44165,

10,
He

{
(i3
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The Comnussion requests that this analysis include a discussion ol “how
the ercation of forest edae or fragmentation womld affeet habitat and wildlite”
mcluding polential impacts on listed species and migratory birds. and that it
deseribe “measures that Atlantic and DTI would implement 1o avoid. miimiee, or
mitigate impacts on interioricore forest habitar."™! The Commission has failed to
mclude in the draft EIS both a delailed [orest fragmentation impacts analysis and a
plan o mitigate those impacts. The request that Atlmtic and D11 Gle both the
analvsis and the mitigation discussion before the close of the draft 1118 comment
period is whally insullicient 1o allow the public W review and comment on this
cntical intormation, which should be part of the dratt LIS cut for public comment,

The draft KIS does set out many of the deleterious impacts of fragmentation
m weneral, bul other than this general list and an estimate of acres ol lores
clearcd. 1he drall EIS ollers no actwal analysis of the specilic impacts of this
projeet. The analysis the Commission requests is flawed m that it docs not address
the spatial context or pattern of forest loss. including the diminishment of forest
quality through decreased patch size and reduced habitat connectivity. This is
different from the mere amount of forest loss. The pattern of the distribution of

" . . . - a3 . .
torest disturbance will delermine impucts Lo the ecosystem. ™ “Fragmenlation of

3,
iel,

a7 .. - . - - e P
= Xee Lookingbill Raport at 15-16 (“The apatial pattern of forest logs, not just the wtal
amount ol less, is important to consider beeause the same amount of Torest disturbanee

104
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the few remaining core nterior forests has a larger impael than the fagmentation
of smaller forest renmants.”™ ™ The draft 1187 foens on quantifving interior forest
loss means that the drall KIS does not address the [ull scope of [ragmentalion
cllcets, becanse these elleets are nol restricted solely (o interior lorest nor o
autright loss of farest to clearing,

The draft FIS mostly ignores connectivity ellects. and does not address
reduced paleh siee bevond stating (he Lact (hat Daginenting lorest tuels oo
smaller patches creates edge effects ! Again. the draft 118 presents a generalized
list ol possible impacts expected be associated wilh lragmentation, and provides
no mtonuation about the specitic iupacts of this pipeline on the torests it will
cross. I'he missing fragmentation analvsis which the Commission requests from
Adluntie and DTI does nol address these impaets. cither. Wotably, the supplemental
(iling made by Atlantic and DTI on Junvary 10, 2017, titled “Appendix H: Forest
Iragmentation Analvsis,” consists of o tabulated inventory of forest cores through

which the pipeline will pass, with acreage directly (clearing) and indirectly (edge

can be arrayved in many ditferent arrangements with diftering impacts to the ecosystem.”
(eitation omived)).

¥ Lesley Bulluck, Comments on the Allantic Coast Pipeline Drafi Environmental Impact
Statement (DEIS) 1 [heremafter “Tulluck Report™]. included as Attachment 17).
Literare cited by Dr. Bulluck inclidded as Attachment 17A.

1 DEIS at 4-164.
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cllcets) alleeled, bul contains no discussion al all of lragmentaion 1mpacts or
mitigation moeasures.
. The Commission underestimates the extent of divect impacts to
fovests.

The Commission signilicuntly underestiuates the amount ol Lorest that will
be permanently impacted by clearing to construct the pipeline and associated
aceess oads. Loss ol forest cover. besides the dircel elimmation ol habilat, con
lead o mvasion by exotic or invasive specics, soil substrate vulnerability, and the
spread of disease. and can impact water quality in streams and rivers. ™

The Commission notes thut “operational impact caleulations [or AP-1 arc
based on a 75-fact-wide permanent right-of-way.” and recommends that Aflantic
maintain only a 30-lool-wide righl—n[‘—\ra_\-‘.:‘“ Tmpact caleulations should instead
he based on the 123-fool-wide construction corridor. which will be cleared. I'he
use ol the T3-loot-wide right-ol-way 1o culeulate operational 1mpacts clides the
true seope of the permanent impacts of pipeline construetion and operation. The
Commission lurther slotes that, since it has recommended the use of only a 50-
foot-wide  penmaent nght-ol-way, “lierelore, operational impueel  [sic] ure

currently overestimated.”™”" The Commission ignores the fact that the entire 125-

M Iockinghill Report at 13 (citations omined).
HODEIS a1 4163,

127

=i
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[oot-wide  construction  corndor 13 permanenily  impacled thercby
mderestimating direet impaets from clearing by approximately 40% — and then
goes on 1o present this underestimale as an overestimate,

This methodology also underestimates the exlent ol indireet impacts, The
Commission states that “[njewly ereated edge habitats would be established by
maintenance ol the permanent right-ol=way and the indirect impacts could extend
tor 300 Leet on cach side (600 Leet (otl) ol the new comidor mle remuning

interior forest hlocks. >

This assumes that edge effects begin at the edge of the
permancnt 73-lool-wide permanent right-ol~way. when edge clleets in fact extend
30U teer on each side of the 125-toot-wide cleared comstruction comdor. This
means that edpe eftects extend even further into interior forest and reduce the
amount of remaining nlact nterior lorest w o greater extent than sugseesicd by the

Commuission’s druwing ol the boundary between “impacted” and “non-impacted”

land.

¥ See Lookingbill Report at 9 ("Long-lerm impacts are defined in the DELS as any
impacts thal would Tast longer than three growing seasens. In some cases, the impacied
area would not reseible adjacent undisturbed lands for the life of the pipaline project.
The DEIS specilically refers to these type of Tongslerm impacts as “permanent,” and
pravides as an example the removal of trees from conitzrous. deciduons. and mixed
lorests. TTowever. long-tenn impacts of fragmentation in the DEIS ultimately scem do be
assessed in many instances vn the operational right-vl-way rather than the construction
zone. This seems inconsistent. Thave justead caleulated the long-temn impacts based on
the constriwtion widths, us the recovery of these forests would take many decades.™)

** DEIS at 4-166.
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Using the 123-lool construction corndor width, Dr. Lookingbill calculales
that approximately 2263 acres of forest would be cleared in the seven-county
study region ™ Approximately 1.050 of this cleared acreage is currently inlact
forest. ™ Counling aceess roads, o total ol 2,596 ucres ol [orest would be ¢leared
in the study region during project construction.

¢. The draft EIS docs not present a detailed assessment of the
scape and extent of incivect impacts to forests.

Forest loss, bevond its direet iupacts, is expeeted to diminish the qualite of
remnant forest in three ways: 1) increased amount of forest edge; 2) reduction in
the conneclivity ol remaining habitat: 3) reduction in the sice ol large [orest

patches. ™

i. The Commission fails to assess impacts from the conversion
of interior forest (o edge habitat,
The drail FIS acknowledges the numerous negative impacts ol the crealion
ol new forest edee by Dsting the general negative inpacts kuown o be assoctaled
with the conversion of interior forest to edge.™ These include, among others,

mare invasive speeics. higher rates ol aimospheric deposition. increused prodation,

% Lackingbill Report af L1,

1 Intact forest is detined as forest in which the surrounding 37.6-acre square is 100%
lorest.

* Laokingbill Report at 15,

*® See DEIS at 4-164.
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alicred biochemical eyveling. decrcuses in soil moisture. increascd hghl. mereased
desiceation of vegeration. and ehanges in vegetative commumiry makeup. ™

However, the drall F1S conlains no analysis of the impacts ol edge crealion
along the pipeline route, Using o 300-Loot buller from the lorest edge created by
the pipeline construetion eorridor, Dr. Lookingbill calenlated the inerease in edge-
allected loresl. Within the seven-county study region. the Atlantic Coust Pipeline
would ereate an additional 7,092 ueres ol edae Torest,™ Including 1mpuets lrom
construction of access roads, this figure increases to 9.749 acres. Ilighteen percent
ol this acreage would be located within Nativnal Forests. The three countics with
the most mtact forest, Lath, Pocahontas, and Randolph, would ¢ach have morce
than 1,000 acres of torest converted to forest edge by construction of the pipeline
comidor, with hundreds of additona] acres converled 10 lorest cdge by
construction ol aceoss roads, ™™

The Commission canmot  adequately  assess  the  conscquemces  of

construction of the pipeline without considering the extent of edge creation and the

impacts thereol on lorests in the region. The conversion ol thovsands ol acres off

interior foresr to edge habitat will have marked and lasting consequences for the

intact, relatively unfragmenled lorests of weslern Virginia and West Virginia. The

25 Lookingbill Report at 16,
* Laokingbill Report at 16,

16, 19,
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Commission has completely Guled w0 guanuly this conversion or lo asscss 18
impact en the forests throngh which the pipeline corridor will pass.
ii. The Commission fails to assess the impacts to forests of’
reductions in habitat connectivicy,

Like other impacts ol lorest Dagmentation, the Commission bnelly
mentions the loss of habitat connectivity caused by the pipeline, but again offers
no analysis of hose impacts for the Allantic Coast Tipeline route. The
Commission has not assessed the spatial context of the fragmentation thar will
occur, nor has it analyzed the extent to which habitat connectivity will be reduced.

The cleuring ol Lorest and creation of new lorest edge has implications [or
habitat conncerivity. When forest is eleared, remaining forest patehes will he
wolaled [rom one anolher by the linear barrier of the pipeline corricdor. Many
species. including salamanders. cannol cross such clearings. ™" Movement of [orest
mlerior specics 15 restricied by loss ol hubital connectivity, Depending on the
surrounding landscape matrix, loss of habitat conneetivity can lead to inercased
mortality and lower reproductive success [or those species thal are able o cross
he comdor, due (o inercased e and energy expended on travel outside ol

preferred habitat ™ Jsolation of habitat and the associated populations can also

067 See id al 13, 20,

% Farwell EBeportat 7.
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lead 10 reductions mn gene fQow, cspecially in species already  undergoing
population declines *

In 2007, in ils Virginia Natural Jandscape Assessment (VaNLAYYY the
Commonwealth o Virginia designated [or conservalion o network ol remaining
core forest patches and conneeting corndors. The VaNILA ranks designated cores
trom Cl 1o C5 based on ecological integrity. with Cl calegorized as
“Ouwrstanding,” and C2 as “Very High.” Dr. Lookingbill caleulates thal Buth and
Augusta Counties would each lose over 200 acres of VaNI.A-designated C1 and
C2 core habitat.”™ In otal, 723 acres ol C1 and €2 core habital would be lost dug

0 the pipeline construction corridor im Bath, Llighland, Nelson, and Augunsta

Ly

Counties in Virginia.
In addition. 274 acrey of designated corridor hubital would be ¢leared.”™ In
these four countics in Virginia, constuclion ol the pipeline would cause 3,640

acres of core habitar to be converted to edge, along with 1,247 acves of corndor

* Sew Tookimgbill Report ut 4: Tarwell Report a1 7.

B Coe Vipginia ConservationFision Natnral Fandveape Noeds Axsexsment. Vi, Dept of
Conservation and Recreation. hitp:www. der,virginia, govnatral-heritage vaconvisvnla
(last visited Mar. 30. 2017). incluced as Attachment (8.

! Lackingbill Report at 20,

=i

1T
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habitat. ™ With the addition of access roads. core habital losses increase 1o 831

acres, and corridor habitar loasses 1 296 acres.” [nchuding aceess roads, 5,538

acres of core and 1,625 acres ol corridor habitat would be converted 1o edge.”

These impacts simply have nol been articulated or considered by the

Commission in the draft 118 and associated mitigation plans. In fact, the current

proposed route results in the destruction ol significantly greater guantities ol

VaNLA core and cornidor habitat than previous it ations,””
iii. ‘The Commission tails to analyze the impacts of reductions in
patch size on foresrs.

The drall IS complelely [uils 1o analvee or consider the impuels of
fragmentation through the lens of reduced forest parch size. A “parch.” in
landscape ecology terms. is a velalively homogenous area thal diflers trom is
surroundings ®™® Dilferent species have widely varving minimum paich size
rcquircmi.:nls.!?g As poted by the drll EIS. ity 33-acre minimum pach size

recommendation for defining “interior forest blacks™ is below the minimum

e a2l

A }'d-

) }'d'_

M Cemadd al 4,17
T8 m 23

*™ See DEIS at 4-165: Lonkingbill Report at 23; Farwell Report at 7.
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requirement Lo many specics ol birds;™ (his minimum palch size 15 also below
the minimum requirement for medivm- and Jarge-sized mammals (gpenerally
hundreds and thousands of acres. respectively).** Fragmentalion reduces average
patch size und decrcases conneetivity belween patches.

Ixr. Lookinghill identificd the existing ten largest forest patches in the
seven- counly study region. Under current conditions. the mean palch size among
these ten patehes 1s greater than 120,000 seres, Constiuction of the pipeline would
ragment several of the ten patches, decreasing mean patch size to 1.654 acres for
the patches created out ol the original en. The majority ol the resulting patches
would be under 35 acres in size, and thus under the Commission’s theoreneal
minimum for an interior forest hlack. 13r. Lookingbill calculated the area-weighted
mean patch sice 1o account Lor skewing ol the mean by the large pumber ol sub-33
acre palches, This analysis showed that the arca-weighled mean pateh size for the
ten largest patches would deercase by 21%% after fragmentation by pipeline
construction. *

While the Commission reccommends that Atlantic and DTI  assess

fragmentation impacts ro interior farest blocks grearer than or equal to 35 acres in

size. both the drall FIS and Atlantic and DTI's fragmentation analysis

MK al 4-163; see further discussion of minimum pateh size requirements below

1 pokingbill Report at 23,

g2 b

)
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supplemental [ling Ll lo assess the elleets ol the ragmentalion of these palches
om parch size. Reductions in the size of forest patches will have varying and
specific impacls on Lhe species inhabiting those forest patches and the viability ol
the newly fragmented lorest patch uy habitat Lor those specics, These impacts are
lnonwable and quantifiable, and must be analyzed by the Commission.
B. The measures presented to mitigate forest frugmentation impacts are
wholly inadequate.

In the dvaft L1S, the Commission stares that Afdamtic and LTI will
“implement a number of measures to reduce fragmentation and adverse effects of
construction and operation ol the projects on forest species[.] ™ These include:
“ronring the pipelines to avaid sensitive environmental resonrces where feasiblo:™
collocating the pipeline with existing righls-ol=wav: “providing mitigation [or
impacts on sensitive environmental resources. including migratory birds and histed
speeies habital:” following measures outlined in the Restoration and Rehabilitation
Plan: and restricting mowing during the migratory bird nesting season,”*'

As noled above, the Commission requests in Lhe drall EIS thal Alantic and
D11 include o prospective lummentation analysis o discussion ol Lorest edge

and fragmentation impacts on migratory birds.*® “I'his discussion is absent from

FUDIEIS at 4-166.

®

B a 4-165.
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both the drall EIS end Lrom the supplemenial liling made by Allantic sand DTI on
January 10, 2017 which presnmably was intended to Mifill the Commission’s
request. As discussed above. the Commission’s paramelers tor the fragmenlation
analysis are incomplete.,

The dratt 118 also requests that Atlantic file & rovised Migratory BBird Plan
1o idenufy areus where Atlantic would construet during the “migratory bird
season,” and o dentily addinonal conservation measures developed 1o minimise
impacts on nesting migratory hirds in such areas. ™ This revised Mipratorv 13ird
Plan should be available for public review and comment as parl of the dralt EIS or
a Supplemental LIS, becanse the current Migratory Bird Plan 1s fatallv flawed, as
discussed below.

1. The Migratory Hivd P’lan is based on an incomplete assessment of

adverse impacts,

The Migratory Bird Plan is inadeqguale because 1l rests upon an meomplete
assessment in the draft TS of the forest trapmentation that will e caused by the
Atluntic Coast Pipeline. and because ol a luck ol thorough exploralion ol the
mpacts of that Dagmentation on migralory bird species, among other wildhile,
Hesides the above-discussed deficiencies in the fragmentation analvsis, the draft

EIS contains numerous other delects in lerms ol its analvsis of the harms done ©

1 4-160.

15
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mugratory birds. especially neotropical migrant songbirds dependent on nlact
torest habitat, and other wildlife.

The drall 1S defines interior forest blocks as at least 35 acres in size.””
This definition is misguided and miseepresents the eiled literature.”™ While the
Commission concedes that some birds have larger minimum  pateh size
requirements, the drall EIS quotes the smallest torest patch size in which the
species was detected, though the suthor ol the ¢ited study recommends using (he
area at which the probability of detecting the species is reduced by 50 perceur.”"
Following this recommendation, then. the minimum  recommended  habitat
requivement tor Cerulean Warbler i 700 heetares (1730 acres), not 138 heetares

(341 acres) as stated in the draft KI§.*"

¥ rd at 4165,

8 Lee Farwell Report at 7.
i,

* Farwell R epor al 7 (The drall EIS also seems o ignore the conclusion of Robhins e
ai. (1989) that, because ~[a]lthough several small forest reserves may accomnodate
mwre specics than a single large reserve, it does not Tollow thal several small reserves . ..
can approach the value of a single large raserve in consarving popularions of ohligate
lorest-interior spevies. . T the management goal i w have the nghest probalility of
providing for the least common ol the species in (he [orest ecosysiem, the clear
recommendation would be to set agide forest preserves with thousands of acres.™
(quoring Robbins er ai. (1939))).

16
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The Commission dentifics a number of migratory birds, across specics
groups, which could be impacted by the projeet.™' These species are protected by
the Migratory Bird Treaty Act (MBTA)Y®"™ However. Atlanlic and 111 appear lo
have surveved along the projeet route lor only live species: the [ederally
endangered Red-eockaded Woodpecker, the state-threatened .oggerhead Shrike,
and three species of conservation concem: Golden-winged Warbler. Northem
Goshawk, wnd Norhern  Saw-whet Owl, ™ Surveys lor these species were
conducted enlv at limited locations along the hundreds of miles of the proposed
pipcline route.”™

Atlantic and DT appear net to have conducted surveys tor other migrarory
bird species. especially the forest interior migrant songbirds which will be
impacled by construction ol the corndor and the associaled lragmenlation and
ecdue clleets. For the birds ol conservalion concern in the projeel arca. and
cspecially those associated with interior forest, the draft LIS should include a

o

science-hased review of potential impacts o each species.

! See DEIS aL 4153,
6 1U.8.C. §§ 703712,

¥ Atlantic Coast Pipeline. 11.C & Dominion Transmission, In.. Supplemental Filing
app. € al 12-13 (Out. 20, 2016).

AR TR

* See Farwsll Report at 3,
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It 15 dutlicult 1o see how the Commission can draw conclusions about the
likely harms o these species — including munmerons federal hirds of conservation
concem — or how it can miligate those harms, without having underlaken such
surveys and other studics, The actual impacts 1o these species remuin unknown
because their distribution and stams and the effects of fragmentation on their
habilat and populations along Lthe roule remain unstudied by the Commission and
Atlantic and DTL

The failure to smdy these impacts is especially glaring where the
Commission has cntered into a Memorandum of Thnderstanding (the “Migruory
Bird MOU™Y™ with the United States ish and Wildlite Service, pursuant to
Executive Order Number 13186 The Migratory Bird MOU expressly states that
s purpose 15 1o “lurther the purposes ol the MBTA. Bald and Golden Eagle
Prolection Acl. NEPA. the Endangered Spovics Act. and other stalutes.™ The
Migratory Bird MOU states that it “focuses on avoiding or minimizing adverse

rel

impacts on migratory birds and strengthening migratory bird conservation| .|

e\ emorundum of Linderstanding ietween the Federal Faergy Regulatory Commmssion
and tbe U8, Depariment of the Interior United States Fish and Wildlife Service
Ragarding Implementation of Fxecutive Order 13186 [heromafior the “Migratory Tird
MOLU™Y, hips:dwww fere.povilegal/mondmou-lws. pdl (last sccessed Var, 31, 2(17),

included as Attachment 19,
7 Lxce. Order No. 13,186, 66 Led. Reg, 3853 (Jan. 10, 2001).
5 \igratory Bird MOUL

¥ 1,
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-4
(cont’d)

The Commission must, within the scope ol 11y NEI'A analvsis. address
migratory hirds and their habitats, wath emphasis on speeies of concern bt not to
the exclusion of other migratory bird species.”™ Ihe Commission must identify
and evaluate “[d)ireet, indircel. and cumulative elicets. ol the proposed action on
migratory birds,” including “detrimental alteration of important habitats]. [ In
addressing migralory birds and their habilats, the Commission musl. where the
polential Lor impuets on species ol concern iy likely, “reguire applicant 0 conduct
pre-application survevs to facilitate the evaluation of eftects to migratory birds and
their habitats.”'" Again, outside ol datu review and surveving conducted 10
identity rapror nests, wading bird rookeries, and Golden Lagle wmter roosts,
Atlantic and 1311 conducted on-the-ground surveys for only five bird species, none
ol them [orest menor-dependent migrant songbirds.

Per the dircetive of the Migratory Bird MO, the Commission is 10 assess
the cumulative effects of the proposed pipeline on migratory songbinds. The
combined etfects of successive anthropogenic disturbances are often greater than
expecled duc to synergistic interactions which inhibit biological communitics [rom

recovering ™ Ciiven that there are eleven other planned, praposed, or existing

‘I:ﬂl)vaf.

.
]
02

I Farwell Report at 10,
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-4
(cont’d)

natural gas tnnsmission pipelings within the Alantic Coast Pipeline and Supply
[Teader Projoct geagraphie seope of influence as defined by the Commission,™””
and given its [ailure o adequately study the extent of forest (ragmenlation and s
consequences Lor wildlife. including lorest interior songbirds, the Commission's
conclusion that “ACP and S[1P, combined with the other identified projeets,
would not have 4 signilicant cumulative impael on wildlire™ is conclusory and
ditlieult W eredit.

2. 'I'he Migratory Bird an fails to mitigate the harm done by forest

fragmencation,

The Migratory Bird Plan is u [awed document lacking in seienlilic support
for the comelusioms it draws about impacrs and for the mitigation measures it
presents.®™ These ilaws. along with recommendalions lor revisions lo the
Migratory Bird Plan. are discussed here, and in [urther detail in the Farwell Report
(Altachment 18).

In addition to having failed t adequately survev for birds of conservation
cencen, especially [orest interior birds ol conservation concern. the Migratory
Bird Plan Lails o set out o plun for (he long-lenm monitoning and witigation ol

impacts during and after construction. Ior example, the Migratory Bird Plan

4 S DEIS a1 d-d8Y,
KIS al 4301

1% Fagwell Report at 9.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-4
(cont’d)

should consider the potential need lor a Brown=heuded Cowbird removal progeam
past-construction, should hirds of comservatiom concern in the project arca
experience signilicant population declines due to nes| parasitism.*"

The Migratory Bird Plan repeatedly uses the term “migratory birds™ 1o reler
specificallv 10 migratory raptor and wading bird species™ — a small subset of the
species protected as “migratory birds™ by the MBTA. For instance, Table 3.1.1-
1** s titled “Migratory Bird Nests in the ACP Projeet Area,” bul only presents
data regarding aerial survevs for raptor nests and wading bird rookeries. “Most
migratlory bird nests can only be [ound through intensive ficlkd sur\-c}-s."’"'"
[dentification and mitigation of impacts to raptor nests and wading bird rookeries
are important, but insufficient. [t should be acknowledged and made clear that
Adluntic and DTI have not surveved lor presence or nests ol offrer migratory bird
species. ncluding Lorest interior birds ol conservalion concern.

In the Migratery Bind Plan and the draft LIS, the implication that impacts
will be mitigated by clearing outside of the nesting season and the availability of

. - - - Al . .. . -
suitable habital adjacent to the conslruction arcas 15 “over-simplisic and

307 Sew id
W See id,
ind . .
Migratory Bird Plan a 4.
il

Farwell Report at 9,

M Kee Migratory Tivd Plan ot 14-15 (“[$Tuitable habitat will be available i areas
immediately adjacent 1o the consiruction arcus.” ) DRIS a1 4160 (“Ouwiside ol the nesting
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CO87-4
(cont’d)

vnsupported by the literature.”** Muny migraiory bird specics breeding
temperate forests renum cach vear to the same termitories, actively defonding past
hreeding sites.”” Re-use of breeding sites reduces Lhe costs of searching lor a
suitable breeding erntory, allowing birds 1o reap benclits meluding reduced
mortality during the scarch period and inercased time and energy available for
investmenl directly into breeding.™* Upon reuming to breeding terrilories that
lizve been altered so as o mahe them unsuitable, birds atdempting w disperse inlo
adjacent habitat must compete with remming breeding territory “owners” in those
arcas lor limited breeding sites  lewding 10 overcrowding. decrcascd rates of
reproductive suceess and survival, and deercased abundance over time.™

While thorough assessment of impacts to and exploration of mitigation
measures Lor individual bird species ol conservalion concem are crilical. impacls
lo aviun communitics should be considered in [ormulating the Migratory Bird
Plan. In forests disturbed by linear infrastrocture, forest interior specialists declme,

and habitat generalists and some edge-associated species benefit."** I'his species

season, direch impacts on migratory birds would he minim zed because mdividual Inrds

would disperse o adjacent habitar,”)
" Farwell Report at 9.

W a s,

"

tel.

HE el 8.
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C087-4
(cont’d)

lwmover poscs o threar & nalive biudivcrsil_\_-‘."l? This impacl 15 bnclly
acknowledged in the deaft 118" but pre- and post-constretion monitoring and
mitigation measures Lo address these impacts are notably absent from the
Migratory Bird Plun.

The related assertion that, while forest interior species mav be harmed.
suceessional species such as the Golden-winged Warbler muy benefit from the
disturbunce  associnted  with the pn.;_iccl,.m 15 an over-gencralizution and s
misguided. First. forest interior species are experiencing widespread declines and
habitat loss in the region, while cdge spocies are not.*™ Sccond. these assertions
ignore the tact that lincar corndors often comprise inferior habitat for both torest
and edpe‘successional species. and may function as “ecological traps.” where
birds misrcad cues aboul habitat qualily, leading 10 reduced reproduclive success

or reproductive Luilure.”

" g,

¥ Lee DEIS at 4- 164,

¥ Nee, e.g., idd. at 4153 (stating that carly successional birds including Golden-winged
Warbler “relv on disturbance to forested srcas Lo maintain their prelemed habitat™ and
could benetir trom penmanent maintenance of the pipeline right-of-way. ); /ol a1 4163
(“Fragmeniation ol {orested habitat would make the right-of-way permanently unsuitable
tor interior farast specics. but may eraate now habitat tor spocies that profer ceological

edges.”).
B Farwell R epor wl 6.

EH | .
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CO87-4
(cont’d)

The purporied benelits 1o the Golden-winged Warbler are n doubl. Dr.
leslev Bnlluek of Virginia Commenwealth University faenses hor rescarch on the
Golden-winged Warbler in Highland County. Virgmia. Dr. Bulluck notes that
suitable habitat [or Golden-winged Warblers in the southem Appalachians is
restrieted to clovations at or above 2,001 feot.”™ The species would not utilize
suceessional habital in rights-ol=way below this elevation. and “even at the proper
clevation, management w promote growth ol mative Lorbs and blachberry (Rebes
spp) preferred by Golden-winged Warblers is essential "> Dr. Bulluck writes that
more common carly successional specics are more likely 1o benelit from the
project, and Brovwn-headed Cowbirds aud nest predators could benetit from the
disturbance, gaining access to the forest interior and contributing to declines in
forest interior species.”™ Contral ol invasive species such as auumn olive and
mulullora rose should be undertukion “regardless ol the cost,” because control 1s
often impossible after establishment.”* Use of herbicides andvor regular mowing,

however. will render the right-of-way unsuitable for Golden-winged Warblers, ™

" Rulluck Report at 2.

™ 4 (emphasis in oviginal).
"4 )‘r'.'r.

3,

g .
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CO87-4
(cont’d)

The Migratory Bird Plan also Luls 10 address the impacts o ndeclop
habirat. Ridgetops are utilized in high concentrations by vaptors and songhivds
during spring and fall migration.™" They are breeding habitat for many forest
mlerior songbirds, und are preferenfially used as breeding habilal by Cerulean
Warblors ™ lLarge portions of the Adantic Coast Pipeline and Supply 1leader
Project will divectly impuct ridgetop habilats. as ndges will be cleared and in many
cuses excavated wd attened, ™ Here, there will be no adjacent habitut lor
displaced breeding birds to attempt to move into to compete with birds with
eslablished breeding wemitories, and the benelit of the habitat 1o migraling
songbirds and wvaptors will be climinated, These impacts will be cspecially
pronounced within the Monongahela and George Washington National Forests,
where 82% ol he pipeline corridor will be locuted along ridgctops.™ An
assessmenl ol impacls o bird speeies prelerentially using nidgelops during

migration andior for breeding should be undertaken,

¥ Farwell Report at 10,
”y )-r_'r

ODIKIS at 440

B 437,
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-4
(cont’d)

The Migratory Bird Plan and drall EIS alse ignore the value ol ndeclop
habirat given the growing evidenee that species are migrating npward m elevarion
in response to climate change eflects. ™

Forests in the cenlral Appalachian region are al sk Irom lorest Joss and
frapmentation, and the forest interior birds inhabiting those forests are vulnerable
1o these impacts. Forest loss and [rugmentation have been implicated in the
declines ol muliple bird species ol conservation coneen i Peamsylviois and
West Virginia. including Cerulean Warbler and Wood T hiush. ™ The species most
at risk are those vulnerable due 10 small population size. restricted range. parrow
habirat requirements, and:or sensitiviry 1o disturbanee,™

Laura $. Fanwvell. of West Virginia Universitv. has identified ten forest
mlerior “locul species” thal are lederul birds ol conservalion concem, :nd
provided a review ol the brecding habual requircments ol these spuuics.'m The 1cn
gpecies are: Black-throated Green Warbler (Setophaga virens), Contlean Warbler
(Setopliaga cernlea). Fastern Whip-poor-will (Antrostomus vociferus), Kentucky
Warbler (Geothivprs formosa), Loulsiana Waterlhrush (Parkesia mwtacifla ).

Prothonorary Warbler (Prorenntaria citrea; Red Crosshill (Loxia curvirostra):

m

Tarwell Repoit at 10,
W
[EE

el

B 11425,
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CO87-4
(cont’d)

Swunson's Warbler  (Limwmethhopis swainsenity,. Wood Thsh  (Hvlocichia
mnstelinay, and Worm-cating Warhler (/lelmitheros vernivora).

Other lederal birds of conservation concem Lhat are associated wilh voung
[orests and interior Lorest edges which are likely 1o be impacted by the project
include:  Black-billed Cuckoo (Coccvzus  ervthrophalmus)  Brown-headed
Nuthatch (Sitta pusilia), Canada Warbler (Cardelling canadensis)y, Olive-sided
Flveatcher (Corrtopus covperi), Novhem Suw-whel Owl (legolins acadicus),
Red-headed Woodpecker (Afefanerpes ervthrocephalus). and  Yellow-bellied
Sapsucker (Sphnrapicus vm-msj.m

In addition. a munber of other forest-associated bird species are not tederal
hirds of conservation concern but have been listed as regional “priority species™ by
the Appalachian Mountains Joint Venture, ™ These specics may not vel be priority
species at the naonal level. bul are birds ol regional conservation concem, and
arc likely 1o be locally impacted by forest fragmentation m the project arca. These

species include. among others: Acadian Flveatcher (Rimpidonax virescens). Black-

M Farwell Report at 11; see Migratory Bird Plan, ait. A,

LT Priorioe Landbivds, Appalachian Mountains Joint Venture,
hip:SamjvorgdocumemsPriority_Tandhird_Specie<.pdl” (st accessed Apr. 1, 2017)
see aigo Abonr the AMIV, Appalachian Mountains Joint Venture, hitp:‘amijv.org’
indew.phpishout (last accessed Apr. 1, 2017) (*1'he Appalschian Mountains Joint Venture
is a partnership of agencies and organizations that focuses on conserving and restoring
habituts for privvity bivd spevies i the Appalachian Mountaims Bird Conservation
[Region|.] . .. The Appalachian Mountains Joinl Venture was officially recognized by the
128, Tigh and Wildlife Service in 2008, Joint ventures have proven to be officient and
effective mechamisins 10 conserve kev species and their habitats across the nation. ™.
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C087-4
(cont’d)

and-white Warbler (Afmmotilta vorie), Bluckbumian Warbler {(Setophaga fuscay.
[Tooded Warbler (Serophaga citvingy, and Scarlet Tanaper (Firanga olivacea).
Because these species vary quite widely in their natral histories and
specilic habilat necds,”™ the draft EIS and Migralory Bird Plan should include
specics-specitic assessments of projeet impacts, pre-construetion snrveys and post-
conslruction moniloring, and species-specilic mitigation plans. Even among the
torest interior specialist species, “ditlerent responses 1o lragoeotation are likely 1o
reflect varying degrees of area sensitivity, habitat specialization, dispersal ability.
and ability 1o cope with changing interspecilic interactions.”"™ These studies and
mitigation mcasures are particularly important for the ton mternior forest tocal
species, but are also warranted for other federal birds of conservation concern and

[or Appaluchian Mouvntains Joint Venwure priorily specics.

C. Conclusion
Until the above-discussed deficiencies are addressed with science-based
assessments ol impacts and plans lor avoldunee andior miligation ol those
impacts, the dmft TS sections pertaining to foresr fragmentation and  the
Migratory Bird Plan do not meet lhe criteria [or NEPA analysis of adverse

cnvironmentul impacts and proposal ol mitigalion measures.

BT ca, g Farwell Report at 11-25,

38 Farwell Report at 24 (citing Rueda of al. 2013).

Companies/Organizations Comments



¢e81-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-5

V. The draft EIN's analysis of potential impacts on threatened and

endangered species is inadequate.

Given lhe extraordinary reach ol the Allantic Coust Pipeline and the Supply
[Teader Project, it is of little surprise thar they threaten substantial harm 1o a large
number of imperiled species.  According (o the drall EIS, the 11.8. Fish and
Wildlile Service “identilicd 30 Lederally listed theeatened or endangered species, 2
designated critical habitats, 1 proposed species, 5 proposed critical habitats, and 6
species that are currenlly under review [or lederal hsting that are known 10 occur
L. |he] project areus. Despite (he Commission’s legal obligution (o “rake o
‘hard leok™™ at the projects’ potential impacts on each of these species and habitat
arcas. however, the draft EIS fails 1o do so0.™ Insicad. it punts  promising that
the effeets of the projeets will be move fully evaluated down the road. whenever
the relevanl information has been walhered.

In atlempling 1o solicit public comment on o drall impact stalement that
amits essential imtormation and analysis, the Commission has turned its back on
the requirements of NEPA. And in atlempting 1o rely on the same slalement as its

hiological assessmenl. the Commission has run atoul of the ESA.

DETS at 4-199,

M Rabertson v. Aeriow Valler Clrizens Connell. 490 128, 332, 330 (1989) (intemal
quotations omirted).
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CO87-5
(cont’d)

A, The draft K15 omits essential informaron and analysis regarding the
projects’ potential impacts on threatened and endanpered species.

Rather than oflenng o meaninglul assessment ol the projects” polential
impacts on threatened and endangered species, the draft 1115 is largely dedicared 1o
calaloguing the not-yel-available informalion thal will be essential o this
:u:::l}'sis.'“' Ay previously noled, the amount ol data that is missing lrom (he dralt
statement would be difficult to overstate. With respect to biological surveys alone,
the drall EIS admits Lhat necessary dala had vetl (o be collected for most of the
speeies ul 1ssue;

* For lhe endangered gray and Virginia big-eared bats, lhe Commission
was still awaiting **3,103 acres of hibemacula surveys in 2017]: I”“"':

M e, ez, DEIS at 4-199 ¢“While Atlantic and DT conducted surveys for several

tederally listed species or species under review, survey access was not available in all
cases. . In addition, as woted throughout this section and in our recommendations,
Atlantic and UY1'T have not provided conservation measures to address potantial impacts
to these specics in all cases. FERC and TWS will ve-evaluata the deternnations provided
[or these species upon receipt of pending survey resulls and proposed conservalion
measures.”),

M7 @ 4-200 (Table 4.7.1-1). See alio. e.g. i at 4-203 (“Approximately 43.5 miles of
potentially suitable bar habitat remain to be swveyed, completion is amicipated in August
20017.7): ded al 4204 (“Discussions regarding the potential impadds to kst and bat
hibemacula are ongoing with the FERC, FWS, FS, VDGIF, and WYDNR.™), i
(“Conservation measures specific to oecupied bat habitat and bat hibarmacula would be
Turther relined and defined upon FWS review of survey rexulls, when impacts can he
turther quantified.”™); /d. at 4-205 (“The 2016 bat hibernacula surveys have been
vcompleted: however, Atluntic has nol liled the results of these surveys on RS lands.™);
id. at 4-204 (*Based on currently available data, ACP mpy affect the Virginia big-eared
b, however. ACP s et Likedy 1o adversely affeet the Vivginia Ing-cared hat. ... TERC
and FWS will re-evaluaue this determination upon receipl of pending survey resulls and
propesed conservation maasuras.”).
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CO87-5
(cont’d)

e Tortbe endingered Indiana bat and the threalened norihem long-carcd
bal. the Commission was sull awailing “surveys on 63 acoustic siles. 4
misl nel sites, 3,103 acres of libernacula survevs and 185 acres of roost
tree survevs in 2017;)

=312
¢ Forthe Neuse River waterdog, which is under review, the Commission
was shll awailing “lojne waterbudy crossing ... survey[ ] prior o
. WAdd
conslruction[:])

e lorthe endangered Roanoke logperch, the Commission was still
awaiting “[sJurveys ... ar 7 waterbodies|; )™

M1 w4200 (Tuble 37110 Sew wlse, ez, id al 42207 (~Approsimately 43.5 miles of
polentially suitable bal habital remain te be surveyed; it is anticipated these would be
complete in August 20177 id. at 4-208 (“The acreage of total potentially suitable [bat]
habitan that wonld be elearcd thronghaou consiruction is pending.™): el Wl 3=213 (“Prior 10
the close of the draft LIS comment period. Atlantic should file with the Secretary. FWS.
and I'S ... resulls of 2016 Indiuna bat hibernacula surveys on KNS lands; - distimes of
known Indiana bat hibernacula trom ACTE workspace on NFS lands: ... results of 2016
rovslt ree sirveys on NFS lunls; ... total acreage ol Indiana bat oceupied habital that
wonld be impacted by ACP on the MRT and GWNT during the active season; and ...
total acreage of Indiuna b suitable habital that would be impacted by ACE onihe MKF
and GWNFE., il at 4-213 (*Prior 1o the close of the draft EIS comment period. Atlantic
and 1¥1] should Ale with the Scerctary wd FWS the total acreages of . northem long-
eared bat occupied habital that would be impacted by ACY and SHP during the active
goason; and ... novthem long-sared suitable habitat that would be impacted by ACP and
SHP™Y it =216 (“Prior o the end ol the drall KIS comment period, Atlntic and 1711
should file with the Secretary and TWS a rovised list of known northem long-eared bat
hibernaculy located within (.25 mile o ACP and S11P workspace.™).

M 18, at 4-200 (Table 4.7.1-1).

1% i at 4-201 (Table 4.7.1-1). See also id. at 4-224-4-225 (“Seven additional streams
vrossed by ACP were identilied via deshlop analysis in 2016 as having pelenbially
suitable Roanoke logperch habitat, Land access at § sireams was limited; Atlantic plans
to conduct habitat assessmonts at these sites i 2017 upon receipt of land acoess. .. The
remaining surveys are anticipated to be completed in September 2017.7).
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(cont’d)

e Torthe Cuwraling madiom, which is under review, the Commiysion was
still awamtng 2016 survey resulls and surveys on 5 walerbodics in 2016
or 2017[:**

e  Torthe ihreatened Mudison Cave isopod, the Conmmission was stll

i . . I AT

awailing an “evalualion ol [the] Cochran’s Cave arca[:]

¢ Forthe Chowanoke erayfish, which is under review, the Commission
was “anticipat|ing|” survey reports in October 2016;*™

e Torthe dwarl wedgemussel, James spinymussel, and Tar River
spinvmussel. all ol which are endungered. the Commission was still
awailing “addilional survevs in 2017); "%

HO ol at 4-201 (Table 4.7, 1-1). See alsen e.g. il at 4-227 (*Carolina madrom has bean
ohserved al 3 watlerbody erossing locations. The remaining 5 waterbody surveys are
anticipated o be completed by June 20177,

M7 he au4-201 CLable 4.7.1-1). See abvo. e.g., id. al 4-230 (*“The Madison Cave isopod
has the potential to occur within the GWNT: however the 2006 Karst Survey Report does
not elewrly identify karst Features locided on NES Tands, “Therelore, we recommaend that
... [p]rior 1o the close of the draft CIS comment period, Atlantic should file with the
Secretary. and provide to the 'S, a Karst Survey Report that specitically identities the
features identified on hoth the MNT and GWNT. ™).

HEd at4-201 (Table 4.7.1-1). See alio, id at 4-231 (“Survevs for ... [the Chowanoke
craylish| were not conducted in Virginia, Based on the inlermation provided by these
agencies, we recommend that . |plvior to the close of the drall EIS commeni period,
Atlantic should recootirm with the FWS, VDGIT, and NCWRC whether surveys tor the
Chowanoke craylish should be conducted ut the Nottoway River, Roanoke River, andior
Waqua Creel, or any additional locations; or where Atlantic should assume presence for
the Chowanoke cravtish in North Carolina andior Virgimia.™).

Wd an4-201 (Table 4.7.1-1). See alio.eg.. id w1 4-232 (“Atlantic and DTT are
currently conducting hahilal assessments and surveys lor lederdly listed mussels in 21
waterbody crossings in Virginia. 1 waterbodv in West Virginia on ACT, | waterbody in
West Virginia on SHY', and 34 waterbody crossings in North Carolina. In North
Curolina, the TWS hus mstructed thal surveys Tor federally Bsted mussel surveys [wic]
would not be necessary where Alantic and D'1'T intend 10 use the HDD crossing method.
Tn ¥irginia, Atlantic’s and DT1’s consultations with the FWS regarding the requiremont
lor surveys al waterbodics with HD1D crossings are ongoing, Surveys lor loderally Tisied
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(cont’d)

e Torthe vellow lunce mussel, Atlante pigloe mussel, and green Qoaler,
all of which are under review, the Commission was also awailing
“additional surveys in 201 b [

e Torthe rusty putched bumble bee, which was reeently histed as
endangered, the Commission was slill awailing “addiional consultation

. - y =35
witls FW S|

» For the shale barren rock cress, pondberry, rough-leaved loosestrife,
Michaux"s sumae, northeastern bulrash, American chaffseed. and
running buttale ¢lover, all of which are endangered, the Commission
was slill anwailing “additional surveys in 20077 and

e lor the Virginia sneezeweed, swamp pink, small whorled pogonia, and
eastern prairie [ringed orchid, all of which are threatened, the
Commission was also awaiting “additional surveys in 2017

The deticicneies of the dratt LIS, however, are not himited to survey data,
[n the words of the document, as of |Jecember 2016, “Atlantic and 171l ha|d| not

provided conservation measurcs lo address polential impaets lo ... [impenled]

3

species in all cases. ™ And despite I'WS's eomeems reparding the adverse effeets

mussels are siill needed on approximately 17 witerbodies in Virginia. and 7 waterbodies
in North Carolina. No additional mussel surveys are currently proposed in West
Virginia. Atlantic plans to complete these sorveys by June 2017.7).

M 1d. at 4-201 (Table 4.7.1-1).

i ‘:0,‘

20w 4:201 4202 (Table £.7.141).

ia

il
1 aL 4199, See also, @ 2., d al 4-212 (“Prior 10 the close of the drafl EIS comment

peried, Atlantic and DTI should file with the Seerctary and FWS the additional hat
conservalion measures a2 recommended by the West Virginia FWS Field OMice™ ) 0d. of
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ol waler withdrawals and discharges, Atlantic and DTI had not vel prepared “an
alternatives analysis that identifics altemative water sources and  discharge
locauions considered [or waterbodies wilh documented or assumed presence ol

3 . . . 3 ARS
ESA-lisled or under review species,”

4230 (*We rccommand . thal prier Lo the end of the dralt KIS comment perod,
Alantic should file with the Secretary, and provide to the FWS, F$, WVDNR, and
VDGIT. arevised Kavsr Misigation Blan, developed n coordination with the appropriate
agencies thil Lithes into acconnt unknown indergronnd leatures, porosity, and
connectivity of these subterranean systems, and the potential implications to subtesranean
ohligale species, such as the Madison Cave isopod. Conservation measures included in
the revised harst Afingation £*lan should be designed 1o appropriately address thess
potential impacts.”); rd al 4231 (“Prior Lo the close ol the drall TT8 comment poriod,
Adlantic should reconfinm with the FWS, VDGIF, and NCWRC whelher surveys for the
Chowaneke erasfish should be conducted at the Nottowas River, Roanoke River, andéor
Wacqua Crech, or any additional locations; or where Atlantic should assume presence lor
the Chowanoke cravtish in North Carolina and’or Vieginia. Dased on the results of this
discussion, Atlantic should develop the appropriate conservation measures in consultation
with these agencics to mitigate potential impacts. The impacts svaluation and
conservalion measures should be filed with the Secretary and the FWS.™), rd al 4-238
(“To address the potential for documentation of additional listed or under review mussels.
we recommend that ... |plrior W the close ol the drafl KIS comment period, Atlantic and
DTI should consult with the TWS aod other appropriate agencies to ideotity the
conservalion measwres that would be implemented 1o avoid orminimize impacts on
lederally listed and under review mussel populations that may be documented in 2017,
Aulantic and D'1T should also [ile with the Secretary and the FWS the [inal aveidince and
minimization plan for these federally listed and under review mmssel spocies.”); id. at 4-
240 (*Prior Lo the close of the drall 108 comment period, Atlantic and 11 should [ile
with the Secretarv and FWS a species evalvation and corresponding conservation
mieasures Tor e rusty patehed bumble bee.™).

B 4202 42203 See ulvo. ey, id ol 4228 moting the need for an allematives
analysis with respect (o the Carolina madiom); jel al 4-232 (noting the need lor an
alternarives analysis with respeet to the Chowanoke cravfish): id. at 4-23R8 (noting the
need for an alternarives analvsis with respect to listed musszl species ).
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The gapmyg holes in the drall stulement’s impenled-specics assessmenl arc
at odds with the Natiomal Lnvirmmental Poliey Act. Under NEPA, federal
agencies are obligaled 1o take a “*hard look™ at the environmental impheauons ol
their actions  alook that demands, “[u]t the leasl. ... a thorough investigation o
the envirmmental impacts of ... |proposed| action|s| and a candid

36

acknowledgment ol the risks that those impacts entail. In order to sanisly these

requireients, an ageney must “gather” all relevanl intonuation and wltimately

=337

“provide the data on which it bases its environmental analvsis. As the
Commission has vel lo compile the information requined 10 assess the projects”
impacts on threatened and endangered specics., its dratt LIS 1s both premature and
arbitrary.

While the drali EIS repeatedly encovrages Alanlic and DT 10 submit all
regquired survevs and analvsis “[plnor 1o the close ol the dralt EIS comment

period,”  these  “recommend|ations]” underscore  rather than remedy  the

Y Nai i 2udsbon Soc’y v, Dep't of the Neny, 422 F.3d 174, 185 (4th Cir. 2005),

YN Plains Res. Connell, Tne. v. Surtace Transp. Bd., 668 F.Ad 1067, 1083, 1083 (91h
Cir. 2001 (holding that the defendani agency “did not take 2 sufliciently “hard lool.” 1o
tulfill its NEPA-imposed obligations” where the challenged impact statement “d[id] not
provide haseline duta for many .. species, and instead plan|ned| 1o conduet surveys and
studies as part of its post-approval mitigation measures™. See vito. e.g.. Half Moon Boy
Fishermans Mg, Aax'nov, Carluced. 857 T.24 505, 510 (9th Cir. 1988) (*Without
establishing the buseline vonditivns which exist in the vicinity of ... [ihe proposed
action]. there is simply no way to determine what offect the ... [action] will have on the
environment and. consequently. no way to comply with XEPA™).

135

Companies/Organizations Comments



981-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-5
(cont’d)

document’s deliciencies.”™  As the U.S. Supreme Court has emphasized, the
importance of an environmental impact statement 1s not limited to “ensurfing] that

. lan| agency. in reaching its decision, will have available, and will caretully
consider. detailed inlormation copeemning signilicunt environmental impagts[.) e
[nstead,

[the] [plublication of un FIS. both in dralt and [inal
form. ... |also| serves a larger informational role. It
aives the public the assurance hat the agency ‘has
indeed considered environmental concems in its

decisionmaking process.” ... and, perhaps more
significantly, provides a  springhoard  for  public
comment]. "

In order 1o allow a meaningtul opportunity for public comment. a drall

statement muost inelude @l relevant intonuation and malvsis,  “When relevand

FEDTIS at 4-202—4-203 (aquatic specics); id. at 4-205 (Virginia big-cared baty: id at 4-
208, 4212, 4=213 (Inclizma ball; e al 215 4-217 (northern lonp-cared hat); rd al 4-223
(Roanoke logperchy. id. a1 4-230 (Madison Cave isopodi: id. at 4-231 (Chowanoke
wraylish Yy ded al 4-23% (mussels): id al 4230 (rusty palehed bumble bee): rd al 4-247 4-
248 (listed plants),

9 Roberison, 490 U.S, al 349,

W See also. e.g. N.O. Wildlite Fed nv. N Dep't of Treasp., 677 F.ad 596, §01
(4th Cir. 20123 (“NEPA emphusizes the importance of an open and public environmental
assessient process. ... NEPA ‘guarantees that the relevant information will be made
availuble 1o the larger audience that may wlso play a role in both the decisionmaking
process and the implementation of that decision.”") (queting Kebertson, 490 LS, at 3497,
40 C.ILR. § 15066 ("Agencies shall .. [m]ake diligent ¢Mints o involve the pablic m
preparing and implementing their NEPA procedures,™); 18 C.E.R. § 380.9(a)1) (“lhe
Commission will comply with the requirements of 40 CTR 1306.6 of the regulations of’
the Council tor poblic involvemennt in NEIA ™)
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mlormalion ‘is nol availlable dunng the [impact stalement] process and 15 nol
available t the public for comment™—as is the case here—"the [impact
slatement| process cannot serve ils larger inlormational role. and the public 15
. ore . . .. . w1
deprived ol [its] oppartunity 1o play a role in the decision-making process.
Because the Commission’s “draft statement is so inadequate as to preclude
meaninglul analysis™ ol the projects’ impucts on imperiled species. the agency

adnd

wust “prepure and cireulute a revised dralt].)
B, T'he draft I£]8 fails to satisty the vequirements for biological
assessments under the Commission’s regulations.

As a result of the deliciencies outlined above. the dralt EIS 15 also
inaderuate to serve as the Commission’s biological assessment on the Atlantic
Coast Pipeline and the Supply Header Project.  According Lo the drall, Ihe
Commission 15 “propos|ing| to use this F1% as the Biological Assessment (BA)
that would be used [or the Seetion 7 consullation process between 1he Commission
and FWS™ Under the Commission’s own regulations, however, a biological

agsessmenl “must conluin the lollowing information™ for every species at 1ssue:

Y Hedlite Fed'n, 677 FA3d at 60W-03 (alterations in original) (quoting . Pleins
Hes, Councti, 668 F.3d a0 LOBS). Ses alve Not! Aduchibon Soc v, 422 F.3d a1 184 (“NEPA
requires an agency to dissomiate widely its findings on the environmental impacts of 'its
actions. “Thus, it ensures that the public and govemment agencics will be able 1o analvre

and commant on the action s covirommental implications, ™).
40 C.RR. § 1502.9).

EDETS at 3199,

Companies/Organizations Comments



Y981-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-5
(cont’d)

tA) Lile history and habual requirements: (B) Resulis of
defailed surveyy 1o delermine 1L individuals, populations, or
suitahle, unoccupicd habitar exists in the propased project’s
area ol elleet, (C) Poderdtial fmpacts, boll beuehicl and
negalive, that could result [rom the construclion and operalion
of the proposed project, or disturbance associated with the
abundonment. if applicable; and (D) Proposed mitigafion \hat
would climinate or minimize these potential impacts.”™

Beeause the draft IS omits the “[rfesults of detailed survevs],]”

“|plroposed mitigation™ measures, and a reasoned & t of “[plot

D

impacts,” it Gulls well short ol these requirements.”  The shorlomings ol the

dralt’s amalvses regarding individual species are explained in more detail below,
. The dvaft FI8’s analysis of potenrial impacts on bat species is
inadeyuale,

While we agree with the Commission’s conclusion thul the projecls are
likely b adversely allect both e Indiana bad aud the nortbem long-cured bal,
requiring formal consultation. the lack of information noted above renders the
analysis ol impacts 1o these and other bat species i the drafl EIS incomplete,
Marcover, the Commission has failed to praperly include impacts 10 these specios

n its assessment of the cumulative impacts ol the proposal.

8 CIR. §380.13(bX S (cmphasis added). See alvo sd § 38013 S )i (Al
surveys must be conduocted by qualified biologists and must use FWS andsor NMES
approved survey methodology, Tn addition. the Ticlogical Assessmentmust melude the
Tellowing information: (A) Name(s) and qualifications ol person(s) conducting the
surves: (T3) Survey methodology; (C) Date of survey(s); and (1) Detailed and site-
specific identification ol size and Tocation ol all arcas surveyed.™).

Y6 . § 380.13(b)(5)(i).
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The Ailuntie Coast Pipeline has the potential o cause signilicant adverse
impacts 1o listed bat species, particularly ndiana bars. Aceording to the drafr 1218,
“lhere are seven known hibemacula within 5 miles of the ... |pipeline|
construction workspace, and 16 potential hibemacula within 0.3 mile ol the ...
construction workspace that could serve as habitat for the Indiana bat located
within the ... project ares[ .1 This information is based on 2016 swvey daly,
with additiona]l surveys still 1o be completed. The diult LIS lurther states (hat
“Iplotential roost tree survevs conducted in West Virginia in 2015 and 2016
identilicd 42 primary roosty and 196 sceondary roosts within the ... [Ataniic
Caoast Pipeline] projoct workspace;, 6% primary roosts and 308 sceondary roosts
were identified in the ... | Supply Header raject] project workspace ™ [n short,
the Indiana bat  a highly imperiled species  relics on the arca that will be
dircetly impaeled by the projects.

lmpacts to northern long-cared bats would be similar to those for the
[ndiana bat. Although the Fndangered Species Act regulations for the northern
long-carcd bat drastically limit the applicability ol take liability 1o the species. the
applicants will not he able to utilize the streamlined consultation framework nnder
the programmalic biological opinion for Lhis species. “[d]ue o the potential [or

northem long-cared bat hibemaucula located within the 0.23 mile ol the workspace,

HE KIS 4209,

Y w4211
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pending bat lhibermacula survey resulls. and polential indircel 1impacts 10 bal
hihernaculs resultimg from impaets to the interconnceted karst svstem|. ™™
Therefore. the project would likely resull in take of the species that is not allowed
under the species’ regulations. potentially resulling i signilican! harm to the
species.

In recent vears, populations ol North American buls, particularly in the
custem und southen United States, have sullered steep declines. Millions of but
tatalities have been attributed to white-nose syndrome (“WNS™), a deadly funpal
discase lirst idemiificd in 2006, WNS iy a [l discase allecting hibemaling bais
that is named tor the white fungus that appears on the mozzle and other parts of an
infected bat. The disease has spread rapidlv across the eastern half of the United
Stales. und “is estimated 1o have killed more thun 6 mullion bats in the Northeast
and Canada”*™

WNS is the cause of “the most precipitous decline of North American

xH)

wildlife in recorded history.™ Recent studies have estimated an H¥-percent

W rd 4217

WS, White-Nose Syndrome: The Devastating Discase ol Uibemating Hats in North

America (May 2016). availobie o
Itpsz e whitonosesvodrome.orgssilesadelau L Lesfresoureeswinte-
nose_tael_sheel_5-2016_2.pdll

' Consensus Statement of the Second WNS Emergency Science Siralegy Meeling,

Austin. Texas, May 27-28. 2009, http:/www.batoon.org pdfswhitenose:Consensus
Statement 2009 pdt.
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decrcase in the wial number ol ibemating bats. with 98-pereent and 72-pereent
deelines in hibemnating nenthem long-cared and Indiana bats, respeetively.™" and
have concluded Lhat these perilous population declines are being exacerbated by
the additive nature ol bath WNS md numerous human-indueed environmental
strossors.”

Indeed, the FWS recently delermined that the listing ol the northern long-
cured baul was wamanled, primanly due (o the species” catastrophic dechine caused
by WNST™ There is no evidence the impact of the disease will lessen as it
continues 10 spread across the rest of the spesies’ range. The Lderally listed
[ndiana bat has also suttered population declines attibutable to the spread of
WNS, and the species’ range is now almost entirely coincident with the area
allected by WINS., A recent stody by ULS, Geologicul Survey and FWS scicniisis
projected that the Indiana-bat population will [all (o just 14 percent ol 1ts pre-WNS

numbers range-wide by 2022 A 2013 smdy dotermined that white-nose

O Conservation UL Impacts of Shale Gas Develapment on Bat Pomdations m the
Northeastern United Stodes 7 (June 2012),

T

T FWS, Pudungered and Threatened Wildlife md Plants; 12-Month Finding on a
Petition to List the Eastern Small-Fovted Bat and the Northem Long-Eared Bat as
Fudangered or Threatened Species: Tisting of the Northern Tong-Fared Bat as an

Endangered Species, 78 Fed. Reg. 61,046 (Ocr. 2, 2013).
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syndrome threatens the Indiana bul with a high nisk ol ¢xtirpation throughout large
parts of its range.

The FWS has assessed the summer habitat needs of bolh the Indiana bat’™®
and the northem long-cared but’”™  In addition. the Center lor Biological
Diversity’s petition for listing the northern long-cared bat summarized available
scientilic literature regarding the species’ summer hubital needs’®  While
geographic lovation, sex, md reproductive status all appear o influenee the
selection of habitat by members of both species. the overarching conclusions of
available rescarch arc that both the Indiana bat and the northern long-carcd bat
appear moderately to strongly dependent on the availability of larger. alder trees
and snaps for roosting. and on larger patches of relatively undisturbed forest,

prelerably near bodics ol waler, lor loruging. Large. older trees (bat are located in

" Thogmartin, W, E,, C.A, Sanders-Reed, 1A, Szymanski, I'.C. MeKann, L. Pruitt, R.A,
King. M.C. Runge. and R.T7. Russell. 2013, White-nose syndrome s likely to extirpate
(he enclngered Indiana bat over large parts of ils range. Biological Conservation. 160
162.172.

F6 WS, Indiana 13al (Myolts sodalrs) Drall Recovery Plan: Fimst Revision (Apr. 2007),
hrps:iiecos.tivs, gov'SarvCat: DownloadFile 45796 Meterence 44940,

T 78 Fed, Reg, a1 61.054.55,

I Cener for Divlogival Diversity, Petition t List the Fastem-Small Tooted Bat Myotis
feadti and Morthem Long-Eared Bal idyeis septenivionalis as Threatened or Endungered
TUnder the Fndangored Species Act {2010), latp“ssww biologicaldiversity. org?

specissinammalsienstern small-footed bat'pdts petition-Myotisleibi- Myotisseptentrionalis pdf
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arcas ol Loresl with lower cunopy cover are of particular importanee because they
serve as the loeation of ndiana-bat maremiry eolonies. Thus, the remaval of trees
trom forested lands. either by clearcutling or other techmques. and the
[ragmentation ol babitat, whether by loguing, road-building. or construction and
maintenance of pipeline corridors, ereates a real threat to the recovery and survival
ol these vulnerable species.

The northero long-cared but, in particular, uppeurs highly sensiive o lorest

ragmentation and reductions in canopy cover.

37

Given the threat of WNS to
northern Jong-carcd bats. the FWS has recogniced that “[olther sources ol
mortality could further diminish the species”™ abiliny to persist as it expenences
ongoing dramatic declines.” since WNS has “reduced these populations to the
exilent that they may be mercasingly vulncrable 1o olher steessors that they may
have previously had the ability 10 withstand.” "™ The dralt EIS, however. [ails to

adequately analvze the pipeline’s likely impacts to this species, since the extent of

B Caeeres, MC..and R, Varclay. 2000, Myeis septentrionais. Nammahan Specics
634 1-4; Caceres, M. C., and M. J. Pybus. 1997, Status of the Northemn Long-eared Bal
(Mvolls sepfenirienalis) in Alberta, Alberta Environmentul Protection, Wildlile
Management Division. Wildlife Status Report No. 3. Tdmonton, ADB; Ford. W.M.,
Menzel, M. AL Rodrigue, 1.1, Menzel, 1M, and Johnson, LH. 2005, Relating but specics
presence to simple habitat measores in a central Appalachian torest. Biological
Conservation 126: 328-339: Fovest Service Manual 2600 Wildhile, Tish. and Sensitive
Plant Habitat Management. Chapter 2670 = Threatened. endangered, and sensitive planis
and animals. September 2005 Veilluex, TP, and §. Revnolds. 2006, Northern Mvotis

™ e TWS, Northem Jong-Tared Bat Tnterim Conference and Plaming Guidance.
USFWS Regions 2. 3, 4. 5 & 6 (2014),
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these impacts remains unknown.  For mstance. while the drall EIS stues thal
“lsJome acenpicd northern lomg-cared hat forested habitat mav need to be cleared
outside the recommended winter clearing period [or protected bat species|.|” it
ullimately  admits that “[1Jotl acrcage of polential northem  long-curcd  bat
accupied and suitable habitat that wounld be cleared during the summer season is
pending.™!

Alhough coneerns aboul impuets Irom ol and gus development have
tocused on well pads, drill pits. and hazardous fracking fluids, the pipelines
associated with incrcased gas production are parlicularly powerlul drivers of
habitat fragmentation and hamn,  Inereasingly, as pipelmes have proliterated
across the eastern 1.8, they have become a major environmental concern in their
own right.

Frugmentation ol [orests causces “irreversible allerations o lhe lorest
ceosvstom” that “can result in increased predation, brood parasitism, altered light,
wind. and noise intensity. and spread of invasive species.”™ Further, pipeline

companics continue 1o keep pipeline right=ol=way arcas cleared, causing sustaimed

HDEIS at 4215,

E Abrahans, 1.8, Griftin, WAL, and Matthews. 18, 2015, Assessment of polivies 1o
reduce core forest [rygmentation lrom Marcellus shale development in Pennsylvania.
Feological Indicators. Vol. 52, Pp. 133-160. http:/www geiencedirect. com seience?
articlepiiS 1470160N LN 5664,
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[orest l‘mgmcnluliuu.'m This results in less lorest cover, leaving waldlile more
witlnerable and with fewer trees for bats to pereh upon.®®' For forest-dependent
species like the Indiana and northem long-eared bals. the escalation of forest
[ragmentation and reduction ol interior Lorest arca results in a lundscape less and
less suited to the species” needs for suitable roosting sites, security from predators,
compelilive advantage over other noclurnal inseclivores, and appropriale loraging
labital, In parts ol the Lust that are already intensively develuped lor shule gas
and other petrolenm and namral-gas products, biologists are finding a radically
translormed landscups  one that used 0 be dominated by continuous, malure
torest, but 1s now beg scgmented nto smaller and smaller pacecls in which
invasive plants and animals become more common as the disturbed habitats that
(uvor them become proportionally more abundant, ™

The drall EIS [ailed to melude an analysis ol the cumulutive impacts that
bat populanons would suffer as a result of WNS and addinonal habitat
fragmentation. Rather, the draft EIS appears to rely on “conservation measures”

that have not vel been developed and may not even be lollowed. For example, the

s Vood & Water Watch, Fracking [nfrastructure Is Carving Lp Pa. (Dec. 20030,
bttps:iwwaw foodandwaterwatch.org ‘sites/defanli-files: Fracking” 620 Infrastrocrure” $20
Pennsylvania®s20F8*e20Dei202013 pdl.

. Nadeena Sadasivam, Gas Pipeling Boom Frogmentmg Pemsylvania’s Foresis, Inside
Climate News, Deoc. 10, 2013, hitps: “insideclimatencws. orgmews 20131210:gas-
pipeline-boom-fragmeming-psnnsvivanias-forests.
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conservation measures melude scasonal restrictions on tree eleanng, vet the drall
ITTS states:

Some occupied Indiana bal [orested habilat may need (o be cleared

outside the recommended winter clearing periad for protected bat

specics. Loss ol matemity roost trees duc Lo ¢learing incurs a loss ol

polenuial summer habitul to individoals. In addition, removal ol

occupied roost trees when bats are present on the landscape during

summer months could canse injury or death either through direet

harm il bals do not or cannot exit the tree or through harassment due

lo noise disturbance.™

Furthermeore, even il the applicants limiled tree removal 1o the winter
meonths, individuals that could have been expected 1o emerge lrom hibemalion and
tolerare the disappearance of traditional roosting areas thar were logged during the
hibernation period may have lower margins ol survival. Bats that survive a winler
of WNS infecuon are likely o be in a weakened state that could predispose them
to higher rates of mortality or reproductive failure from a variety of other causes.
With the additional fuctor of WNS. the incrensed energy expendilure compelled by
e loss ol spring, sunnner, or Lall lubital may be the dillerenee between survival
and death.

The [ragmentation cllvcts of the recent boom in shale-gas ¢xlraction and

pipeline construction have been profound on both public and private lands, and

scientists are deeply concerned about the long-term consequences of such

Y5 DEIS at 4-208.
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significant lundscupe altermion on wildlile.™ Given the vaprecedented collapse
of WNS-affected hat popnlations, any other adverse impacts to the species are
likely 1o be signilicant and must be assessed in landem wilh the proposed aclivities
and evaluated as pant ol the Commission's delermination.

The draft IS does not provide any analysis of the impacts of forest

tragmentation on the Indiuna bat. While the Commission admits that “[1]he loss off

polential rovsting habital s @ cesull ol ... [the pipehne] may impact bal species
over the long term|.|” it suppests that the remaining roost trees would be
sullicient, averring that “[a]lthough some polential roost trees would be removed
tromn the area during constuction, suitable potential roost trees would remain
within the uncut portions of ... |the| project areas. In those areas retained as
[orest, 1 15 aolicipaled bat pocntial wosl rees would be avalable Lor [uture
oceupation by proteeted bal specics.”™™ While uncul roosl trees may remain

“available,” that docs not wean that bats would be able to valize them, and the

B Slomecher, 1., Milheim, 1,10, Rotg=Silva, C.0. und Malvow, AR 2003 Landseape
consequences of natural gas extraction in Allegheny and Susquehanna vounties,
Pennsylvania, 2004-2010. USGS Open-File Report Z013-1025, 34pp, hitp: pubs.usgs.
2oviof 2013 1025:0FR2013 1025 pdf. Drohan, P. J., M. Drittinghan. J. Bishop, and K.
Yoder, 2012, Furly trends in landeover chunge and Torest lragmentation duc 1o shale-gas
development in Pennsvlvania: a poteatial ourcome for the Northeentral Appalachians,
Povironmental Manugement 4910611075 Diwohan, P. 1.1 C. Tinley. P. Roth. T. M.
Schuler, 8.L. Stout, M. C, Brittingham, N.C. Johnson. 2012, Qil and Gas lmpacis on
Forest Feosystems: findings gleaned from the 2012 Goddard Torum at Penn State
University. Envirommental Praclice 14:394-399,

Y58 DEIS at 4-211.
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Commission has Faled (o aceount lor the impacts that [ragmentation will have on
the projeet arcas,

The drafl EIS therelore fails to properly consider the sigmificance of habitat
loys und [ragmentulion lrom the proposed pipeline-construclion aetivilies in the
comtext of the ongoing threats from WNS, as well as elimate change and private
surface development. Moreover. the Commission must consider how the proposed
aetivitlies could Iragment (he buts” remainng habital Lor spring stagiog, Lull
swarming, and foraging; conld disrupt breeding and foraging pattems: and could
pollute and degrude the bats” drinking-waltcr sourees.

The dratt LIS also tails to properly assess the impacts of construction
activities on Indiana bats. The Commission does not appear to even know whether
blusting 15 necessary, stuling “Alluntic would coordinaie with the FWS il blaslng
15 necessary” wel they conclude that “[bllasting or other construction aclivilics
arc not oxpected to affeet known Indiana bat hibemacula” ™ Absent acmal
information to base this on. such a conclusion is arhitrary.

Similarly, while the Commission admits that “FWS has cxpressed concem
regarding impacts to potentially conneeted karst svstem locared nupsrream of bat
hibernacula that could cause changes Lo structure, hydrology, andior hibemacula
microclimate that vould make bat hibemaculs  unsuitable, and‘or  disrupt

hibemating bats. leading to mortality],|"the Commission states that the applicants

9 m 4212,
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would lollow a “Karst Aitigation Plan”** In this same seelion, the Commission
admits that “|dJisenssions regarding the potential impacts on karst and  bat
hmbernacula are ongoing with the Commission, FWS, FS. VDGIF, and
WVDNR™ I these discussions are ongoing, il iy impossible 0 know whether
or how the evenmal karst mitigation plan will rednee impacts to bat specics.
Without this inlormation, itis clear thut the impugsts und propoased mitigation have
not vet been Lully vetted.

Finallv. we are concerned that the applicants do not intend to strictly
comply with the conservation measures thal are necessary 1o avoid impacts ©
listed bat species. According to the dratt LIS, there are tree-clearing restrictions
that would prevent harm to bats, vet the applicants would only comply with these
“lo the extent praclicable].]” und the Commission appeurs lo acknowledge that tree

W2

clearing will occur oulside these restrictions.” ™ There 18 no discussion regarding
the extent of these activities, or the impacts they mayv have, Additionally, the
Commission pushes off such analvsis until later. claiming that “Atlantic would

consult with the NI'S. WS and applicable state agencics regarding additional or

special requirements or mitigation for reee clearing that mav need o take place

T,
i

s

red.

21l w4217,
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dunng summer months when bats are active on the lauulscztpc."'m However, as
explamed ahove, that analvsis must be included m the draft 118 so thar the
Commission can evaluale the full range of the projects” impacts and the publc
may provide comment on those aclivitics.

In sum, it is elear that the projects threaten significant harm to bat specios
that are already imperiled as o result of while-nose syndrome and hubital loss. The
Commussion's Lnlure lo adeyuately address this renders the dradl EIS meomplete.

1. The draft 118°s analysis of potential impacts on the red-cockaded
wondpecker is inadequate.

The analysis in the dralt EIS ol impacts on the endangered red-cockaded
woodpecker exemplifies the failure of the Commission to provide a sufficient
discussion ol polential 1mpacts 1o imperiled species.  The Commission
acknewledaes that the projects may adversely aflecl the species. stating:

Temporary removal ol lorest cover along the pipeline roule could

lead o a Joss ol LL1.1 acres of polenually suilable red-cockaded

woodpecker habitat. Tn addition, loss of forest cover in the

permmently maintained vight-of-way may eanse fragmentation of
polentally suitable habital making il unavailable [or Juture use by
red-cockaded woodpeckers. Noise rom construclion activilies may

alsv disturb red-cochaded woodpechers in the vicinily of ... Jthe

pipeline].™

owever, the Commission concludes that the projects are not likely to

adversely alTecl the species based on Lhe results of surveys indiculing that there are

i 4213,

™l w4218,
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“po cavity trees ... within 0.5 mule ol .. [the Atlmne Coast DTipeling]
workspace|. [ While caviry trees may not have been identified during surveys,
the fragmentation and loss of suilable habitat thal would resull from the projects
could still cavse substanuia]l hamm the speeies. This 1y especially true given the
angoing loss of habitat due to development and climate change. which the
Commission [ailed 1o discuss in the drafl FIS. In order to comply with both
NLEPA and the LSA, (he Connnission must malyee how the loss ol additionul
suitable habitat and the further fragmentation of the landscape may impact the red-
cockaded woodpecker  ruther than summarily dismissing the potential impacts
based on a lack of known cavity trecs,

With respect to the FEndangered Species Act. it is readily apparent that the
drufll EIS does not satsly the Commission’s duly 1o "evalume the potential ellcets
ol the acion™ on the red-cockaded woodpecker and “determine whether ... [it1%]
likelv to be adversely affected by the action].]”™" The lack of any analvsis of how
the loss of 111 acres of suitable woodpecker habitat and fragmentation of the
landscape in the context ol regional habital loss would allcer this endangered
species indicates that the dratt 118 does not meet the requirements for a biological
assessmenl. Notably, the threshold for triggering lormal consultalion is very low.

Therelore, in addition 1o satislving NEPA’s requirements, the “not likely lo

"

650 C.IR. § 402.12(a).
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adversely alleet” determwation [or the red-cockaded woodpecker must be
revisited, and the Commission shonld undertake formal comsulration reparding the
species with FWS.
E.  The draft EIS's analysis of potential impacts on the Atlantic sturgeon
is inadequate.

As with the red-cockaded woodpecker, the Commission has failed to take a
hard look at the polential lor the projects o harm the endangered Adlantic
strgeon. The pipeline would cross several rivers where Atlantic smrgeon are
present. including proposed critical habitat for the Carolina distinct population
segment, Yo, while the Commission readily admits that Atkmtic sturgeon could
be harmed by an inadvertent retum of drilling fhaid it there is an 11131 frac-out,
that the open-cut melhod used 1o cross the Neuse River would increase rbidily
and aflect sturgeon downstream, and that inlake pumps for water withdrawals may
calrain or 1mpinge sturgeon and alter the species’ babital, the Commission
comeludes that the projects are “not likelv tr adversely affect” Atlantic smrgeon
based on liming restrictions thal limit sonstruction and water withdrawals. and the
inplementation of an DD plan,*

This conclusion was arbitrary. While timing restrictions and the [1121) plan
might “minimize impacts[.]” this does nol mesn that “take” will be entrely

climinated  and under the ESA, the possibility of such harm is alone enough to

7 DEIS at 4-223-4-224,
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require Lormal consultation.*™ The Commission has lailed 10 provide any analvsis
regarding the potential for a frac-ont to oweur, and what havm might he suffered by
Atlantic slurgeon as a result, even with the HDIY plan in place. The Commission
has also failed o provide any analysis ol the polential Lor 1ake lrom increased
turbidity or entrainment and impingement.  The Commission has accordingly
tuiled 1o provide a meaningful analysis of the pipeline’s likely impucts on the
Atluntie sturgeon, in violution ol both NEPA und the LSA.
K. ‘The drvaft EIS’s analysis of potential impacts on freshwater mussels is
inadequate,
According 1o lhe Treshwater Mollusk Conservation Society. [reshwater
mussels are “the most gravely imperiled group of animals in the cmmn}-‘."’m At
present. “38 ol these species are presumed to be extinel, and anolher 77 species are

considered critically impaired ™"

5 WS and Kat'| Marine Fisherics Serv., Fodangered Species Consuliation
Handbool: (Mar, 1998), al xv (“|A]n “is likely w adversely allect” determination should
be made™  and formal consultatiom initiated  whenever “incidental take is anticipated to
ocenr as a resill of the proposed action | J7). Ses alve fel a1 3212 (“Insignilicam effecis
relate to the size of the impact and should never reach the scale where rake oceurs.™,

Y reshwuter Mollusk Conscrvation Soc’y, Freshwater Mussels Are Important,
hrp 2 molluskeonservation.org MC_Ftpage html,

™ jd, See also FWS. Ametica’s Mussels: Silent Sentinels,

hupsziwww. fws govamidwestiendungered chansanussels.hitm1 (“To put this in
perspective, The Nature Conservancy reports that abonl 70 percent ol mussels in North
America are extinct or wouperiled, compared t 16.5 percent of mammahian species and
14.6 percent of bird spacies.”).
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The Freshwater Mollusk Conscrvation Society has dralled a letier. which 1s
amtached. stating that in their expert opinion as the foremost conservation and
advocacy group for (reshwater mollusks, construction of the Atlantic Coast
Pipeline poses “u high nsk ol hamm 1o imperiled mussel species”™ and “could
potentially jeopardize the continued existenee of these sensitive species]. | “Uhis
conclusion is unsurprising. given the route of the propased pipeline. The projects
will cross several streams wnd nvers thal wre hnown habitd tor endamgered
freshwater mussels. According to the draft EIS, |flive federally listed mussel
species have been documented in ... [the] projeet arcas in Wesl Virginia, Virginia,
and North Carolina”™  the dwart wedgemussel, the clubshell, the James
spinvmussel. the Tar River spinymussel, and the snuffbox—as well as several
speeics proposed Tor listing.'™  The drafi EIS notes that these specics are
meredibly imperiled. achnowledging that their populations are small lo exiremely
small in size, isolated, highly fragmented, and often suffor from low genetic
viability and a high risk of extinction.

The projects would cross some walerwavs using the IIDD method. while
athers wonld be erossed using open-trench cuts. Both of these methads pose a risk

ol significant harm 1o mussels.  Open-trench culs would cause direct harm lo

Letter from W, Cregory Cope, Ph.D., Past Prosident. Treshwater Mollusk
Conzervation Soc’y, 1o FERC and FWS (Apr. 26, 2016), included as Attachment 20}

1 DEIS at 4-232.
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mussels by allenng water ow and leading 1o increased sedimentation from
cemshietion activitios. 11131, which i intended to aveid the direet impacts of
open-lrench construction, risks the inadvertent and harmful retum of drilling
muds, known as “Irac-ows” when pipeline holes are drilled beneath waterways,
[n the draft P18, the Commission acknowledges that “Atlantic mav indirectly
allfect downstream mussel populalions during construction through increased
sedimentation, degraded waler quality, wnd turbidity[L)” und hat “Adlnlic's
construction activities may cause injury or mortality to individuals that occur at
the crossing from trenching in the steambed. ™" However. the drafl EIS docs not
make any attempt to quantity or even diseuss the impacts that such construction
activities and incidents, including an HI)J frac-out, would have on imperiled
mussel speeics.

Furthcrmore. the drall EIS acknowledges thatl projeet “iccess roads are in

Al . "
! Construction of these

close proximite™ to a knovwan population of listed mussels,
roads, as well as noft following construction. may result in increased sediment

m watcrways. which may adversely aflect the musscls. as discussed [uriber

below,'" Listed mussels arc also at gk of entrainment or impingement at water

™ 7d a 4237
i a4-233

3 Nee id at 4-238% (“Trof¥ic on...roads may depogit sediment on the road surface which
could travel into the creek during rain events.™.
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mlakes. and the drafl EIS recognizcs that waler withdrawals "may also reduce
water flowe volwmes and veloeitios, inerease sedimentation, alter dissolved oxyvgen
levels, and expose mussels to lhe air and desiceation,”™*

Freshwater mussels are ineredibly susceplible to sediment loading. Swudics
have shown that “|one of the most ubiguitous factors that may adversely atfoet
mussel populations is excessive sedimenlation caused. in part, by poor land-use
practices,  Exeessive sedimentation has been suspeected as o cause ol wmonid

mussel declines since the late 18005,

Mussel species in the project areas—
such as the Jumes spinvmussel. which has been oxlirpated Lrom 90 porcent of its
historic range  lave experienced precipitons declines over the past several
decades due to development of the region. 'I'hese species have a very restricted
disinbunion, and are lherclore neredibly susceplible o waler-qualily impagts.
since lhey are limiled Lo arcas ol unpolluted waler with clean wand and cobble
botrom sediments,'™

In its draft KIS, the Commission has failed to adeguately consider the
downstream impacls ol the proposed activitics. These activilies have the potential

to increase sediment loads not enly from stream-crossing, construction acrivitics,

vt x‘(i‘r,
7 Box, J.B.. Mossa, J. Sediment, Jand use, and [reshwaler mussels: prospeets and
problems. T N. Am. Tienthol. Soc. at 100, 18(17:99-117 (1999).

A0

TWS. Janes Spinvmussel (Plewrobeina collina) Recovery Plan at 3 (Sopn. 24, 19907,
https:efotg sc.egovusda. govireterences’public’ W V:James Spinymussel Recov Plan pdf
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bul [rom the loss of opanan vegelation which will lead 10 inereased crosion and
sedimentation.

Excessive amounts of sediments, especially fine parlicles thal wash into
streams, can alleel mussels through multiple mechunisms. Fine sediments can

lodee between coarse grains of the substate to forn a hardpan laver. thereby

. . . il . . . .
reducing interstitial flow rates.*™ Sill and clay particles can also clog the gills of

mussels,"” iterlere with lileer l'a;cdiug,"' "or ulleet mussels indireetly by reducing
the light available for photosynthesis and the production of food items."?

Much ol the region contuins eoological communilics characicrized by thin
soils and exposed parent material that esult in localized complexes of bare soils
and rack, herbaceous andior shrubby vegetation. and thin. often stunted woads and
sparse woodlands with shallow. drovght-prone soils. Other arcas are characlenzed
by rogged. movntainous lerrain with steep hills and nidees dissceled by a network

of deeply incised vallevs, These communities are suseeptible 1o erosion trom

a0 .

Gorden, N. D, "I, A MeMuhon, aned B, L. Finlay-Son. 1992. Stream hyvdrology: an
imroduction for ccologists. Jolm Wiley and Sons. New York.

" Ellis. M. M. Crosion silt as a factor il aquatic environments, Ecology, 17:29-42

(1936).

M Aldridge. D. W, et al. The effects of intermittent exposure to suspended solids and
turbulence on thiee species of freshewatermussels, Povironmentsl Pollution, 43:17-28

(1987).

12 Davies-Colley. R. )., C. W. Hickey, J. M. Quinn, and P, A, Ryan. Etlects of clay
discharges on streams: 1. Optical propertics and epilithon. TTvdrobiologia. 248:215-234
(1992).
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activilies thal remove vegelalion und disturb soill. Consimetion activitics therelore
have the potential to canse sabstantial sediment discharge into reeciving waters
that provide habital for endangered mussels.

While we support Lhe cllorls lo minimize impacts 1o impenled [reshwaler
mussels through relocation, the draft 115 does not provide an adequate analvsis of
the harm that this mightl cause (o mussels, or the cumulative impacls such ellorts
may have oo musse] populations, Removing mussels lrom streams and vers will
reduce the population in the waterbodies. potentially making it harder for those
species (o reproduce. This impact is especially significant in light ol the Lact that,
as the Comnussion acknowledges, mussel populations are already isolated, lnghly
fragmented. and often experience low genetic viability. Moreover. given the draft
EIS"s acknowledgement thut Gsh-reloculion activiues are viewed by the FWS as
“luke” requining lormal consultation. there is no juslilication lor relusing lo
engage in additonal analvsis and fonmal consultation with respoct to freshwater
mussels

The drudt EIS also [ails o address where wusscls would be relocated 1o,
and whether these other rivers or streams are threatonod by developmenr activities
that could pose a nisk of harm Lo relocated mussels. In lacl, the draft FIS states

that (his matter 1s still under review. and that o lingl plan has not vel been

! DEIS at 4-226.
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dc\-clupod.“m I was therelore arbiiruy [or the Commussion 1o conclude thal the
Projeet is not likelv to adversel y aftect listed mussel species, given that the details
of lhe relocation efforts have not been provided. and no analysis of resultng
impacts hus been made,

Furthermare, it remain s unclear what the geographic seope of the relocation
ellorts will be. Relocating only those mussels that are found in the immediale area
ol a river crossing may reduce (e harm o those mdividuals, but it would do litile
to prevent impacts to mussels downstream, which may be harmed by increased
scdiment.  Studics and analysis indicale thal threatened and endangered aquatic

species are most suseeptible when they are within 10 river miles of a ppqicct,"""

A3 7d 4236,

5 Anderson, R M., Layeer, I B, & Gordon, M. E. (1991). Recenl catastrophic decling

of mussels (Bivalvia, Unionidae) in the Little South Tork Cumberland River, Ky,
Hrimlevana, (17}, 1-8.: Lavzor, 13 & Anderson, R, M. (1992). lmpacts of the coal
industry on rare and endangered aguatic organisms ol the upper Cumberland River Basin.
Ky. Dep'tof Tish and Wildlite Res.: Warven Jo M. T & [Taag, W. R. (2003). Spatio-
temporal patterns ol the decline ol [reshwuler mussels in the Little Sowth Fork
Cumberland River, US A Biodiversity & Conservation. 14(6). 1383-1400: IToup. R. .
(1993). Observations of long-lerm effeels of sedimentation on Freshwater mussels
(Mollusza: Unionidag) in the North Fork of Red River. Ky. Transactions of the Kv.
Acadeny of Scicnce, 5403-4). 9397, LLS, Envtl, Prot, Agency. (2002), Clinch and
Powell Valley Watershed Ecological Risk Assessment. EPAG00{R-01:050; Newton, 'I.
1., & Bartach, M. R. (2007). Tthal and sublethal effoets of ammionia to juvenile
Lampsilis mussels (unionidae) in sedinment and water-onlv exposuores, Cuvtl, Toxicology
and Chemistey, 26(10), 2057-2065, Vanoote, R, L., & Minshall. G. W, (1982). Fluvial
provesses and local lithology controlling abundanee, structore, and composition o mussel
beds, Proceedings of the Nav'l Acad. ol Sciences, 79(13), 4103-4107; Pend, G. ).
Passmore, M. E, Borsuk, T. A, Revoolds, 1., & Rose, C. 1. (2008). Dovnstream cttocts
of mountaintop coal mining: comparing hiological conditions using Tamily-und gonus-
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The sediments and pollulants that harm these species are most provalent within
this 10-mile arca. As a result, in order to fulfill its obligations nnder NIYPA and
the ESA, the Commission must consider impacts Lo listed mussel species within
this 10-mile arca.  The druli EIS. however, does not discuss the extent ol
relocation  efforts, or impacts from sediments downstream of  construction

aclivilies. The drall FIS noles that the applicants would atlempt (o minimize harm

level macromyeriebrate Bosssessment wols. Jowmal o' the K. Am. Tenthological Soc’y,
27(3), 717-737: Jenkinson, 1. 1. (2005), Specilic gravily and freshwater mussels,
Gllipsaria, 7. 12-13: MeCamn. M.T. & Noves, R { 1992). Toxicity of coal-related
contaminants to carly life Stages of reshwader missels inthe Powell River, Va. Va.
Coop. Fish and Wildlite Research Unit. Dep’t of Fishenies and Wildlif2 Sciences.
Hesearch Work Order No. 23 Tor FW S, Asheville Field OMice. Aog. 1992; Kitehel, 11 15,
Widlak, ). C., & Neves, [L ). (1981). ‘The impact of coal-mining waste on endangered
mussel populations in the Powell River. Lee County, Va, Report o the Vaa State Water
Control T3d.. Richmond; Ahlstedt, 8. A & Tuberville, 1. T2, (1997, (uantitative
reassessment of the freshwater muossel FGauna in the Clineh and Powell Rivers, Tenn, and
Va. Conservation and mgmt. of freshwater mussels IL Upper Miss, Fiver Conservation
Comm., Rock sland, ., 72-97: Burkhead, N, M., & Jelhs, UL 1 (2000 FiMTeets of
suspended sediment on the reproductive success of the tricolor shiner, a crevice-spawning
mimmow, Transactions of the Am. Tisheries Soc’y, 130(5). 939-968: Sutherland, A. B, &
Meyer, I. L. (2007). Eflecis ol increased suspended sediment on growth rate and gill
condition of two southem Appalachian minnows. Envil, Biology of Fishes, 80(4), 389-
4032 Jones, E. B., ITelfman. G. S.. Hacper, 1. O, & Bolstad, I'. V. (1999), Lffects of
vipaian Torest ramoval on sh assemblages i southem Appalachian streams,
Conservalion Biology, 13(6), 1454-14635; Sutherland, A, B, Maki, )., & Vaughan, V.
(2001%). EAfects of suspended sediment on whole-body cortisol stress rasponse of two
southemn Appalachinn minnows, Erimonie monachus and Cyprineglly galaciurs. Copein,
2002010, 234-244: Zamor. . M. & Grossman. G. D. (2007). Turbidity affects foraging
suceess of drill-lfeeding rosyside dace. Transactions of the Am. Fisheries Soc’y, 136(1),
167-176: Newcombe. C, P.. & Jensen, J. O, (1996). Channel suspendzd sediment and
lisheries: a synihesis lor quantilative assesswent of nsh ad impact X0 A Joumal ol
Fisheries Mgml., 16(4), 693-727, Newcombe, C. P., & MacDonald, D. D. (1991). Effecis
of suspended sediments on aquatic ecosystems. N. Am. Journal of Tisheries Mgwit.,
11(1), 72-82.
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The sediments and pollulants that harm these species are most provalent within
this 10-mile arca. As a result, in order to fulfill its obligations nnder NIYPA and
the ESA, the Commission must consider impacts Lo listed mussel species within
this 10-mile arca.  The druli EIS. however, does not discuss the extent ol
relocation  efforts, or impacts from sediments downstream of  construction

aclivilies. The drall FIS noles that the applicants would atlempt (o minimize harm

level macromyeriebrate Bosssessment wols. Jowmal o' the K. Am. Tenthological Soc’y,
27(3), 717-737: Jenkinson, 1. 1. (2005), Specilic gravily and freshwater mussels,
Gllipsaria, 7. 12-13: MeCamn. M.T. & Noves, R { 1992). Toxicity of coal-related
contaminants to carly life Stages of reshwader missels inthe Powell River, Va. Va.
Coop. Fish and Wildlite Research Unit. Dep’t of Fishenies and Wildlif2 Sciences.
Hesearch Work Order No. 23 Tor FW S, Asheville Field OMice. Aog. 1992; Kitehel, 11 15,
Widlak, ). C., & Neves, [L ). (1981). ‘The impact of coal-mining waste on endangered
mussel populations in the Powell River. Lee County, Va, Report o the Vaa State Water
Control T3d.. Richmond; Ahlstedt, 8. A & Tuberville, 1. T2, (1997, (uantitative
reassessment of the freshwater muossel FGauna in the Clineh and Powell Rivers, Tenn, and
Va. Conservation and mgmt. of freshwater mussels IL Upper Miss, Fiver Conservation
Comm., Rock sland, ., 72-97: Burkhead, N, M., & Jelhs, UL 1 (2000 FiMTeets of
suspended sediment on the reproductive success of the tricolor shiner, a crevice-spawning
mimmow, Transactions of the Am. Tisheries Soc’y, 130(5). 939-968: Sutherland, A. B, &
Meyer, I. L. (2007). Eflecis ol increased suspended sediment on growth rate and gill
condition of two southem Appalachian minnows. Envil, Biology of Fishes, 80(4), 389-
4032 Jones, E. B., ITelfman. G. S.. Hacper, 1. O, & Bolstad, I'. V. (1999), Lffects of
vipaian Torest ramoval on sh assemblages i southem Appalachian streams,
Conservalion Biology, 13(6), 1454-14635; Sutherland, A, B, Maki, )., & Vaughan, V.
(2001%). EAfects of suspended sediment on whole-body cortisol stress rasponse of two
southemn Appalachinn minnows, Erimonie monachus and Cyprineglly galaciurs. Copein,
2002010, 234-244: Zamor. . M. & Grossman. G. D. (2007). Turbidity affects foraging
suceess of drill-lfeeding rosyside dace. Transactions of the Am. Fisheries Soc’y, 136(1),
167-176: Newcombe. C, P.. & Jensen, J. O, (1996). Channel suspendzd sediment and
lisheries: a synihesis lor quantilative assesswent of nsh ad impact X0 A Joumal ol
Fisheries Mgml., 16(4), 693-727, Newcombe, C. P., & MacDonald, D. D. (1991). Effecis
of suspended sediments on aquatic ecosystems. N. Am. Journal of Tisheries Mgwit.,
11(1), 72-82.
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by wsing silt curtany: however. there 13 no analvsis regarding the impacts 1hese
may have on the aquatic environment, and there is na diseussion regarding how
much sediment would sill be deposited into streams. and what impacts (his
sediment would have on listed musscls.

Weare very concemed by the Commission s failure to properlv analvze the
potential impacts 1o [reshwater mussels. It is clear that FERC does not vel have
sullicient mlomuation on mussel speeics, given that the dralt EIS states that habiet
assessments are ongoing “in 21 waterhody crossings in Virginia, 1 waterbody in
West Virginia on ... [the Atlantic Coast Pipeline], 1 waterbody in Wesl Virginia
ol ... [the Supply lleader Projeet]. and 34 waterbody crossings m North
Carolinal,|” while “approximatelv 17 waterbodies in Virginia, and 7 waterbodies
i Morlh Caroling™ have vel 1o be surveved and will not be completed unul June
20174 As explained above, completed survevs are necessary © underlake the
“hard look™ that NLUPA roquires, as well as o comply with the LSA, vet the
Commission has made a “not likely to adversely affest” determination without
cven hnowing all of the places where mussels can be lound.

Furthermaore, while the Commission acknowledged the porential for harm
lo mussels from water wilhdrawals, it lailed Lo consider alternalives o the
proposed action, us NEPA requires, and 1o meaninglully assess the harm (hat

could result. The draft 118 states that “Atlantic and 121 would monitor water

YCDEIS at 4-232.
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levels dunng withdrawals lor hydrostalie testing and HDDs and cnsurc than they
do not exceed 23 pereent of the waterbady s discharge| [ There is no analysis,
however. as to why 25 percenl is Lhe appropriale targel, or what impacts a 25-
percent reduction in flow may have on lisied mussels. The Commission needs 1o

consider altematives to this 25-percent limit, since it may he pessible and

environmentully beneficial to limil wilhdrawals further 1o perhups 10 percent off

How, That 1y the very purpose of NEPA 1o require copsiderstion ol impacts and
altematives—yet the Commission makes no attempt to do so in the draft 118."*
Rather than address these issues in the dralt EIS. the Commission atlcmpts
w0 shitt responsibility onte the applicants, requesting that Atlantic “conduct an
alternatives  analysis reparding  water appropriations and  discharges for
walerbodics where lederally listed species or speeies under lederal review may be
pms‘cnl[.]"“g The Imlure ol the Commission o include this allcrmatives analvsis
in the draft LIS renders it incomplete. Morcover, the Commission concludes its

dizcussion of freshwater mussels by stating that “Atlantic and 111 should consult

with the TWS und other appropriate agencics lo identily the conscrvation

A7 el a1 44238,

13 Further, the dralt CIS states thar “FW$ has recommended that no water
appropriations oveur in waterbodies where federally listed spevies or species under
toederal review may be present].]™ id. vot TERC does not state whether thig directive will
be followed.

M
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measurcs that would be implemented W avord or minimize impacts on lederully
listed and under review mussel populations that may be documented in 20177
This slatement is indicative ol lhe lack ol analvsis in the draft KIS, as well as the
Commission’s [uilurc to Llulill ity dutics under the ESA. Avs private partics. the
applicants are not subject to the analvtical and consultation requirements of NITPA
and the ESA: instead. il is the Commission. as the lead lederul ugency on this
proposal, that has duties w [l under both Liws,

In short. the Commission’s determination that the projects are not likely to
adverscly alleet listed mussel specics 1s not supporled by sulficient analvsis in the
draft LIS, Indecd, the Commission admits that it will have to “re-cvaluate this
determination upon receipt of pending survey results and proposed conservation
measures.” % In order 1o vatisly the requirements of NEPA, the Commission must
prepare a supplemenlal drall EIS once the relevanl surveys and conscrvalion
measures are complete, And in order to satistv the requirements of the LSA, the
Commission must engage in formal consultation regarding the projects’ impacts
on [reshwaler mussels,

.. The dvaft FIS’s analysis of potenrial impacts on the Roanake
logperch is inadequate,

e Ly

s
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We support the Commission”s determination that the projects arc likely 10
adversely affeet the Roanake logpereh. Tlewever, the draft 1918 fails to adequarely
assess Lhe polential impacts Lo this species, and provides nsulTicient mformalion
on which 10 provide comments, The Commission has therelore not fullilled its
NIPA obligations to take a hard look at the impacts, and to provide a meaningful
opportunity for public participalion.

The FWS recovery plan for the Romnoke lugpereh specilically identilics 4
need o “reduce ersion and excessive stream sedimentation " Under the plan.,
“[h]ighest priority should be placed on reducing the quantity ol silt entering the

%

North Fork Reaoke, Nottoway, and Pige Rivers.™™  llowever, the pipeline
would cross the Roanoke River drainage, as well as a Roanoke-logperch priority
arca loculed in Dinwiddie. Nolloway. and Brunswick counues, and would use dry-
crossing methods on en walerbodies with suilable habital. which would resull in
dircet impacts to ndividuals as well ag inercased sedimentation of logperch
habitat.

The drall IS lails 1o assess the impacts of these activitics on the Roanoke
logperch. The decument dows not state how many lincar feet of stream bank will

be impacted during construction. and how many feet will be permanently

2 Fws, Roanvlke Logperch (Percing re) Recovery Plan at 17 (Mar. 20, 1992),
Intpsziawvwiw fivs, govinortheast:virginiaficld pdt PARTNER S longleaf” pineflogperch ree
overy_an.pl’

P
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mankuned as grassy and/or shrub vegclation aller construchion. Ripanan [orest
permanently eliminated from the upper Roanoke River drainage or ather priority
areas could have a devaslating impact on the species, yel the Commission fails lo
wdenlily or address these concems.  The Commission lurther Lails to identily the
potential for spills to eceur, and the potential impacts an the species, stating only
that “[ajecidental spills ... may oceur” and “could harm” the species vel no
specilics ur analysis are provided, ™

The lack of any meaningful discussion of the impacts to Roanoke logperch
[rom spills and scdimentation. and the polential means ol mitigating these impacts,
renders the dratt LIS incomplere. [t remains unclear how the projects” proponents
will aveid such impacts, and what that might mean tor the overall impacts of the
projecels on the enviconment.  For example, i1 may be that through lommal
consuliation 1t 1s delermined that aliemalive rovles or stream-crossing methods arc
necessary to mitigate impacts, vet sinee the draft LIS does not discuss these
matters. there is no opportunity tor the public to provide comment.  The
Comumussion wusl supplement the drall EIS with a [ull discussion ol the impacts 1o
this species, and provide an opporimiry for meaningful public participation.

H. The draft FIS's analysis of potential impacts on the Madison Cave
isopad is inadequate.

" DEIS at 4-226.
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[ull discussion of Ihe impacts 1o this specics. and provide an opportumity [or
meaningful public commment on the updated Karst mitgation plan.
I The draft EI8's analysis of potential impacts on the rusty patched
humble bee is inadequate.

Alter a lour-yeur wait, the LS. Fish and Wildlite Serviee listed the rusty
patched bumble bee as endangered on March 21. 2017 In antici pation of the
listing. the dralt EIS purported 1o evaluale the projects” polential impacts on the
speeies, asserting that “Atlantic and DT may affect the rusty parched bumble bee”
but are “nat likely to adversely affect th|e| s.-pc::ies."""zs This conclusion, however,
was al odds with the limiled evidence belore the ageney, According o the drall
118, for insrance, “|e|mstmetion of . [the pipeline| wonld remporarily impact
gbout 7A4%0.1 acres of pollinalor habilat (including Jorests, scrub-shrub,
erasslands/herbaceous. barren land. woody wetlands. and emergent wellands).
Despite b scale ol s harm. the drall EIS declares  wihoul cllation or
support—that “|tlhe temporary loss of this amount of habitat would not
signilicantly alfect the overall availability of suilable habitat and would not result

m a detectable or measurable impact on an individual's ability 1o lind roostiog,

782 Fed. Reg, 10,285 (Feh. 10, 2017y,
PR 1KIS a1 4240,

q0

I
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[oraging. or breeding habitat.™** The dralt is similarly dismissive ol the Lact that
“|hjibernating quecns and colomies may be located in ... |the] project arcas.”

slating only that “the potential is low and discountable,”*!

Given the highly
imperiled status ol the msly patched bumble bee, more informalion and analvsis is
required.

Ultimately, the dratl ETS relies on Allantic and DTTs incorporation of u
torb-sced mixture o heir vegetative “Restoration and Rehabilitation: Plan,”
which is still subject to revision, to assume that anv effects from the projects will
be sullicicntly miLi_guln:d.m Howgver. applving a [orbescod mixtre as the only
method of mitigation is insufticicnt, as it does not begin to address other potential
praject impacts acknowledged elsewhere in the draft EIS. The draft FIS admits,
for mstance, that lorest [ragmentation will occur as a resull ol pipeline
construction and that “[(Jragmentation of forest habitals is ollen associated with

A . " . « 133 .
increased mvasive speeies|.) It goes on o acknowledge, m the very next

W rd See also id, ( acknowledging that "noise or presence of hnnams and cquipment
involved in comstruction aclivitics may cause Toraging rustv-patched bumble bee|s| to
divert from the areal.]” but arguing that “[t]ha rasulting response would be temporary
disturbance thatl would nol have @ meusurable or detectable ¢fTect on an imdividusl s
survivorship or reproductive capacily’ and, “(ajs such, the potential impact would be
msignificant and would not vesult in harassmaut or an adverse impact™).

Mo
2w Febi; i a1l 4-134 10 4=1355.

! 1d m 4-166.
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senlence. that “i]nvasive species cun also greatly impael pollinator specics such as

.. msty-parched bumble-bees|. ]!

All tald, in arhitravily deelaving that the msty
patched bumble bee is not hkely to be adversely atfected by the pipelines. the
Comnussion Iell short ol its obligations under NEPA und the ESA.
. The dvaft EIS°s analysis of potential impacts on “under veview”
species and migratory birds is inadeguate,

The dralt EIS acknowledges that there are live proposed critical-habitat
desipnations in the projeet arcas (for distinet population seginents of the Atlantic
sturgeon. discussed abave), as well as six species under review for listing (the
Neuse River walerdoy, Caroling madlom, Chowunoke cruyvlish, yellow lunee
mussel, Atlantic pigtoe nmssel, and the green tloater). Tike its analysis of other
ssues, however. the drall EIS s assessmenl of the likely impacts on these species
and designations was inadequale.

The Commission’s delerminations lor the under-review speeies lack the
substantive analvsis NIPA and the ESA require o understand how species will he
impacted, and to [ully wssess the environmental effects of the projects. There is no
analysis ws lo whether (he projects could adversely afleet these spevies and make 1t
maore likelv that they would need to be listed under the LSA. It is also not clear
whether and how the Commission would [ulfill its duty to conference with FWS

on these specices,

)
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The dralt EIS simlarly Guls 1o analvee and disclose 1he projects’ polential
impacts on migratory birds.  The Fish and Wildlite Conservation Act mandares
that FWS creale and mainlain the Birds ol Conservauon Concem (or “HBCU™) lisl,
the goal ol which “is to prevent or remove the need lor additional ESA bird
listings by implementing proactive management and conservation actions and
coordinating UK!HSII]lnlionﬂr.]"i” Specilically, hirds included on the BCC lisl are
“hirds thal may warrant protechion wnder the LSA i the Huture il conservation and
management efforts are not focused on them|.|"*** Although the “Migrator: Bird
Plun”™ provided by the applicants docs provide a complele list off BCC in the
region, it 1s notably lacking in any analysis of whether the prejects may further
threaten listed birds and push them toward listing under the ESA.

K. The draft EIS fails to assess potential impacts on stare-designated
specics, including the Eastern tiger salamander and the Northern
coal skink.

In keeping wath its deficiencies on other fromts, the draft LIS also fails wo
assess the projects’ potential impacts on species that have been designated as
sensitive or impenled by stales in the region.  According o the drall. “[d]ue ©
pending survey resulrs, pendimg eomservarion measures, and eonsultations with the
appropriate lederal and stale agencies, in particular with regard 1o bal species and

bat hibernacula, sublerrancan obligule species, and aqualic speciecs, ... [the

1 4187,

VO rd m4-158,
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Compussion’s] deternnanon regarding the overall impacts on state-hsted and
sensitive species is pending ™™ Rather than awaiting this cssential information,
however. the draft RIS simply “recommend|s| that ... [plrior to the close of the
drult EIS comment period, Atluntic should file wilh the Seerctary mn evaluation ol
the impacts and species-specific conservation measures, developed in coordination
with the applicuble [ederal and stute agencies ... . lor ... [65 lisled] species ...
where Allanne has identilicd potential impaets, andior where the approprate
agency has requested additional analysis or conservation measures.”"™ This look-
into-it-later approach, as previously explained. is impermissible under NEPA.

The draft LIS's tailure to meanimgtully evaluate the projects’ oftoets on
state-listed species is particularly concerning with respect to the eastern tiger
sulamander. According 1o Virginia®'s Depuriment ol Game and Inland Fisherics.
the castem liger sulamander “can be considered exlant in onlv lwo siles™ wilhin
the state meluding one in Augusta County, which would be burdened by 56.1

miles of the Atlantic Coast Pipeline.®” As a result of its “very restricted” range in

B 0d a1 4267,

¥ 0 4-267 4-269.
7 Va, Dep't of Game and Inland Fisheries, Eastern Tiger Salamander (dmbrstome
tigrinem tgringn), hips:www. dgif virginia govawildlifeantformationscastem-tiger-
sulamander, included as Attachment 21 DEIS a1 2-4 (Uable 2.1.1-1) (indicating that
Augusta County would liouse nearly a tenth of the Atlautic Coast Fipeline s total miles—
muore than any other county). See alzo D118 al 8-43 (reporting that the specics has also
been idemitied in neighboring Nelson County. which would also be crossed by the
Atlantiv Coust Pipeline).
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Virmma. the species was lisied as “Stae Endungered™ on October 1. 1987. 4" 11
remaing on Virginia's “Rare Animal 1ist” today.'"

Despile the eastern iger salamander’s precarious stalus in Virgima. the
drult EIS gives it liule atiention. The document reports thut “2016 surveys
completed at 59 wetland features ... |identitied| ... four sites ... as moderate
habilat and one as high: one larval tiger salamander [was also] observed[.]” 2 The
drall notes, wo, hat the species 1s “|afssociated with the Big Levels-Maple Ilats
Conservation Site and at isolated wetlands in Sherando (Quad, which are in

40

proximily” 1o the Atlantic Coast Pipeline.™ And the drafl EIS concedes that the

pipeline could harm the salamander, explaining that:

The greatest threat to this species is the loss of breeding ponds and
adjacent woodlimds,  Dircel impacts on breeding habital include
lemporary scdimentation and polentially long-lerm alicrution ol
hvdrology associated with the sinkhole pond. Removal of adjacent
mature forests would reduce terrestrial habitat available w adulls,
Construction uclivities could also fragment or isolate salamanders
from their breeding or terrestrial habitat, '™

Mg Dep™t of Gume and Inland Figherics, Fish and Wildlile Inlo. Serv., Kastem Tiaer

Salamander. htps:vafwis.dgit.virginia, govifwisNewPages'VaF WIS _bookler_chapters.
aspPehapler—1 4 chupteryName=Tntire& bova—020052& version—1 72538 pl= 1 fxs—1,
included as Attacluncnt 22,

M Va, Dep't of Conservation and Recreation, Nat, Heritage Res. of Va.: Rare Animals
(Teb. 2016}, at 12, included as Attachment 23

KIS a1 843,

My

M 1d nR-36.
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Ulumalely, however. the drall EIS grinis the casiecm uger salamander only
a promise of funire smdies and conservarion measures, omitting the very malvsis
that NEPA requires.*?

The drall EIS docs cven less in assessing the potential impacts on the
narthem enal skink. [ike the castorn tiger salamandor, the eoal skink is “[r|arely
encountered in Vi rginiu[;'l"““ it has accordingly been listed by he stute as

frare,” While the species may be Lound i Lour ol the counties that would be

crossed by the Atlantic Coast P'ipeline—Augusta, 13ath, Ilighland, and Nelson—

the dralt EIS fails 1o evaluate the resulting clfocts. ™ Insicad. the draft simply

M 8443 (“Additionad surveys are pending at 1.4 miles and are anticipated 1o be
cotpleted in Jone 2017, .. VDGIT has recommended avoidmee of occopied werlands
wilth 300-meter buller. Pending ¥ 1DGIF review of survey results and recommended
conservation measores, The GWNF has recommendad additional surveys of sinkhole
ponds on the GWKF[.]™; dd ol =36 (“GWNF recommended addition:d surveys of
ginkhole ponds within the GWNF, and a 1,000-foot bufter of all sinkhole ponds
regandless of presence as they may serve as breeding habital, Atlantic conlinues o
consult with the GWNT with regard to the conservation measures for this species.”k id.
al 4-253 4-254, 539 (V) R |ecommend]ing | that .. [plrior 1 the close of the drall 118
commen! period, Atlantic should lile wilh the Secretary and GW NF a revised GWNKF
Locally Rare Species Report that ... provides rasults of sinkhale surveys on the GWNT
relation 10 the enstem liger sulamander, and any ofher locally rare species thal may use
sinklnle ponds as habirat.™).

M5 R-S5.

Hiyvg ept of Gume and Inland Figherics, Fish and Wildlie Inlo. Serv., b, Coal Skink,
hups:ivatiwis.dgif. virginia govitwis/Newlages/ValF WIS _booklet_chapters.asp?chapter
14&chaptaNwme—Tatire&bova-030003 &version—-17253&pl- 1 &ss- 1. included as

ttadl ent 24,

METIFIS at R-55. See also The Wilderness Soc’y, Virginia’s Mountain Treasurcs at 47.
included as Attachment 25 (noting that |1 Jhe Cowl Skink, atiny lizard ol the lorest Moor
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declarcs that any “mmpacts would be localiced and adjacent habital would be

<MD

available.” NIPA requires more.

V1. Impacts to streams and wetlands are not minimal and cannot be

permitted under NWI1* 12,

The drall FIS owtlines widespreud aud signilicant adverse elleets on
streams and wetlands. particularly forested wetlands, in the pipeline’s path. In
North Carolina. the proposed impacts 1o wetlunds exeeod the amount ol impacts
approved in cach of the last 10 vears.™ The draft 1S veports that the proposed
pipeline would atfect 151.3 acres of wetlands in the state, including 156.1 acres
permanently.™ In Virginia, the proposed impacts would likewise be substantial.
Lrom 2010 ta 2015, the state approved impaets 1o 688 acres of wetlands, an

- . g .
average ol 115 acres a vear and never more than 1416 acres. ©~ The drall EIS

that is considered “very rare and imperiled” in Virginia, is known o oceur™ on Hinkey
Mountain, which is near the plannad route of the Atlamic Coast Pipeline).

“DEIS at R-55. See also id {asserting that while “[tThera is potential tor mortality or
mjury during construction[.] ... it is anticipared tha skinks would move out of the

construction arca”™).

#¥ Cee Attachment 26 (chart listing wetland impacts approved in North Carolina
between 2007 and 2012). For purposes ol this statement, one exuaordinarily lurge
praject approved in 2008 15 exeluded from caleulation. Trom 2007 through 2016, North
Carolina approved impacts (o 1,734 acres of wetlandy, an average of 173 a veur. NC's
approved wetland impacts ware less than 156 acras in 4 of the 10 vears.

¥ S DVAS at 4-121).

12 Sew Attachment 27 (chart listing wetland impucts approved in Virginia from 2010 1o
2013).
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CO87-6

It should be noted that much of the temporary and permanent wetland
impacts are associated with access road use, and most access roads are
existing; therefore, wetland impacts are overstated. Review each USACE
and state wetland permit application for precise wetland impact information
and mitigation requirements.
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reports that the proposed pipeline would affect 309.5 acres of wetlands in the state,
including 88.1 acres permanently. '™

These large-scale impacts make NWP 12 inapplicable. NWP 12 can only
lawfully apply when the regulated activity causes “only minimal individual and

. . : 454
cumulative environmental impacts.”

Permitting multiple years” worth of
wetland impacts is not and cannot be considered a “minimal” adverse effect.
When deciding whether a project has minimal adverse environmental
effects under NWP 12, the district engineer must consider “the environmental
setting in the vicinity of the NWP activity, the type of resource that will be
affected by the NWP activity, the functions provided by the aquatic resources that
will be affected by the NWP activity, the degree or magnitude to which the aquatic
resources perform those functions, the extent that aquatic resource functions will
be lost as a result of the NWP activity (e.g. partial or complete loss), the duration
of the adverse effects (temporary or permanent), the importance of the aquatic
resource functions to the region (e.g., watershed or ecoregion), and mitigation

required by the district engineer.”"*’

7 See DEIS at 4-120,
#1933 C.F.R. § 323.2(h)(1).
%5 82 Fed. Reg. 2005; U.S. Army Corps of Engineers, Decision Document: Nationwide

Permit 12 at 43(Dec. 21, 2016). hitp:'www.usace.armyv.mil Portals/2/docs ‘civilworks
nwp 2012/NWP_ 12 2012.pdf. (“USACE, Decision Document: Nationwide Permit™).
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nugratory and breeding birds and provide execptional migrulory lish spawning and
mirsery habitats. ™ The pipeline would also cross throngh habitat for several
species ol concern or listed species in Virginia and North Caroling, including the
Atluntie sturgeon. the Roanoke logpereh, the Orangelin mudlom, the Neuse River
waterdog, and the Chowanoke crayfish, ™

Third. the degree of impacts and their duration require [inding that NWP 12
does nol apply,  As discussed above, the more than 1000 geres ol wetlunds
impacts is significantly greater than the annual average for Virginia and North
Carolina. The dralt EIS acknowledges that a signilicant part ol those impacts will
be permanent  climinating 231 acres of forested wetlands,'™  Lven those
“temporary’” impacts to forested wetlands. which by definition have trees more
than 20 feet tall and a mature canopy,™ will be very long-term. "™ The drall EIS
concedes that “Tgliven the species that dominate the forested wetlands crossed by

the Atlantic Ceast Pipeline and the Supply lleader Project, vecovery to

T DELS al 4-118.
¥ Coe DEIS a1 42179, 4-180. 4-182, 4-183,
O DEIS at 4-120,
1 DEIS at 4-117.

5 [ hydrology is nol maintained, the elfects of the project will be much greater. As
discussed supra Section TTL the proposal owtlined in the draft TIS does not provide any
assorance that wetland hydrology will be maintained or monitored.
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nugratory and breeding birds and provide execptional migrulory lish spawning and
mirsery habitats. ™ The pipeline would also cross throngh habitat for several
species ol concern or listed species in Virginia and North Caroling, including the
Atluntie sturgeon. the Roanoke logpereh, the Orangelin mudlom, the Neuse River
waterdog, and the Chowanoke crayfish, ™

Third. the degree of impacts and their duration require [inding that NWP 12
does nol apply,  As discussed above, the more than 1000 geres ol wetlunds
impacts is significantly greater than the annual average for Virginia and North
Carolina. The dralt EIS acknowledges that a signilicant part ol those impacts will
be permanent  climinating 231 acres of forested wetlands,'™  Lven those
“temporary’” impacts to forested wetlands. which by definition have trees more
than 20 feet tall and a mature canopy,™ will be very long-term. "™ The drall EIS
concedes that “Tgliven the species that dominate the forested wetlands crossed by

the Atlantic Ceast Pipeline and the Supply lleader Project, vecovery to

T DELS al 4-118.
¥ Coe DEIS a1 42179, 4-180. 4-182, 4-183,
O DEIS at 4-120,
1 DEIS at 4-117.

5 [ hydrology is nol maintained, the elfects of the project will be much greater. As
discussed supra Section TTL the proposal owtlined in the draft TIS does not provide any
assorance that wetland hydrology will be maintained or monitored.
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preconsiwelion stule may lake up 1o 30 vears or more."*™ Such mpacts arc nol
temporary and require finding that the projeet will have mare than minimal
adverse eflects.

Finally. no mitigation has been proposed 1o date. "' The drall EIS simply
proposes to file a copv of the approved mitipation prior to construction. I'herefore,
the information provided cunnol support a tinding that application ol NWP 12 is
uppropnale,

A. Impacts to forested wetlands are losses of Waters of the U.S. that
require an individual permit,

NWP 12 ulso docy not apply because the proposed impacty 1o [oresied
wetlands require an individual permit. An individual permit is required if any part
ol the pipeline does not meet NWP 12 requiremenls_“"" Here. the dralt FIS
concedes that numerous impacts exceed the 0.5-acre threshold and disquality the
projecl.

Based o the Corps’ definitions, it is clear that permanent climination of the

sdid

torested welland use 1s a “loss ol walers, By delinition, wetlands “that are

penuanenily adversely allected by lilling, flooding, excavation. or drainuge

1 DELS a1 4-122.
RIS at 44121 to 4-125,

ETS

" Nee 33C.T.R. § 330.6(d) (stating that individual parts of a broader project ean only be
permitied under KW P il they have independent utiliny).

1€ 82 Ted. Reg. 2006,
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becavse of the repulated acivily™ arc lost.*™ Those “[plermancnl adverse cllects

include . . . ehangling] the use of a waterhody.”"

The loss of a use inchdes the
elimination of “certain functions and services of waters . . . such as discharges ol
dredged or [l material info waters ol the United Stales thut will convert a loresicd
or scrub-shrub wetland to a herbaceons wetland in a permanently maintained
right-of-way. ™ Tn Fivironmental Definse Fund v. Tidwell. he U.S. Districl
Court Lor the Lastem Distriet ol North Carolina Found that @ similar conversion ol
a swamp forest to a pine plantation constituted a change in use under the Act™
This interpretation is not enly required by the Corps” definition, it is
mandated by the Clean Water Act. The objective of the Clean Water Act is to
“restore and maintain the chemical, physical. and hiological integrity of the
Nanion's walers.” 33 U.S.C. § 1251(w). The VLS. Supreme Court bas interpreted
lthis purpose as “a broud. svslemic view ol the goal ol mainlaning and improving
water quality . . . “the word integrity ... refers to a condition in which the narural
stricture and frinction of ecosvstems . . . |are| maintained.”™ {15 v Riverside
Bayview Homes, Inc., 474 US, 121, 132, 106 S, CL. 435, 462 (1983) (cmphasis

added) (intemal quotation marks and citation omitted). When it comes o forosted

a8 .
id

any .
,'-.‘f.

187 Fed. Reg, 357235,

TEZITT. Supp. 1344, 1350 (E.D.N.C. 1992).
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wellunds, “the removal of all of the vegelation would destroy the vital eeological
finetiom of the wetlands™"™ Tailing to proteer forested wetland vegetation
“would lrustrale the ecological purposes of the CWA™ and allow widespread
destruction ol the very environments the Act is designed 1o proteet. "2

IMere. there is no question that torested wetlands will be significantly
degraded. The dralt EIS acknowledyges that by “maintuining the right-ol-way . .
some ol the Llunetions (primarily habitat) ol these wetlands would be permanently
altered by conversion to scrub-shrub andior emergent wetlands.” "3 And although
the dralt EIS deseribes impacts o Lorested wetlands outside ol the right-ol=way as
“remporary,” it is clear that the adverse ctteets are signiticant and long lasting,
“|I|mpacts on forested wetlands would be much longer, and may include changes
m the density, tvpe, and biodiversity o vegelation.  Given the specics thal
dominate the [oresicd wellands crossed by the Alluntic Coast Pipeline and the
Supply Header Projeet, recovery to preconstruction state mayv take up to 30 vears
or more." ¥
Morcover. almost all ol the wetlund impacts are to [orested wetlands,

lowesred wetlands account for “80 percent of all wetlands impacted. and 93

N dvoyelles Sportsmen's Lecgie, Tac. v. Marsh. TUS T.2d 897, 922 (5th Cir. 1983).
)
DRI a1 44122,

A™ :-‘?q.
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percenl ol the permanent wellund inlpauls.'"m The drall EIS concedes thal “nearly
all of the permanent foresred wetland impacts”™ wall eliminate their use as forested
wellands

The acreage of Toresled wetlands lost as a result of the permil signilicantly
exeeeds the 0.5-acre threshold for NWP 12, [n North Carolina, the projeet would
permanently adversely alfect 79 wetlunds greuter than 0.5 acres; in Virginia 34
wellunds would stmilurly be lost. ™ 11 *Memporar v udverse ellects  which may
last more than 30 years—are included. 203 sites in North Carolina and 116 in
Virginia cxceed the threshold.

In addition, many of the purpmted “separate and distant”™ wetlands are, in
tact. in close proximity and cannot be considered separate impacts under 33 C.F.R.
§330.2(1). For cxample. wellunds identified as wnrh0071-111 in Northamplon
County. N.C. are lisied separulely in Appendix LA vel are 1n ¢lose proximity and
appear 1o all drain to the same seam.™™  In Robeson County, N.C.. wetland

impacts in very close proximity (and that appear to horder the same stream or

EDEIS a1 4125,

6

#7 See Attachment 28 (chart summarizing wetlands impacts over .5 acres),
1% See DEIS a1 L-20,

1 See Attachment 29 (Northampton 1, Drawings E006-07),
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ditehy™ are listed as separulely impzwlcd.ml The samé s lewe in Johnsion Countly,
N.C."™ and numerous other lacations alemg, the pipeline’s ronte.  These and other
similarly situated wetlands are unquestionably part of the same system and cannol
be considered scparate and distant.  They certainly are not sulliciently “distant”
such that the “distance between those erossings will || dissipate the direet and
indirect adverse environmental effects so  lhat the cumulative adverse
envirommental elleets are no more than minimal,”*
B. The draft KIS hopes, but does not ensure, that wetland hydvology will
he rerained.

Based on the mlormation available, NWFP 12 does not apply for an
additienal reason—nathing the draft 1'1S ensures that wetland hydrology will be
relamed. The best the drall EIS olters is that contours would be reslored “lo he
extent practicable.” that trenches “may™ be constructed so that they do nal drain
walers ol the U.S, and that wetlund soils will only be “restored 1o their original

profile to the extent possible.”™!

M See Attncliment 30 (Drawing E178).
¥ Sge DELS aL L-38 (describing impacts to wellands wiog01s and wrog0U1{),

52 Kee DEIS at 1-30 (isting impacts to wetlands wjoo012f through wjoo020f separately),
included as Attachment 31 (Drawings EO91-93 (showing close prosimily o wetlmds)).

182 USACE, Decision Document: Nationwide Permin 12 a1 11,

" DEIS at 4-121-22.
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The Corps connol assume hyvdrology will be mamtained without a binding
abligation thar ean he monitored and enfareed. n #eriends of Back Bay. the Fourth
Circuil held that the US Army Corps of Engineers” assumption regarding the
cllcetiveness ol a miligulion measure, ubsent any evidence that it would be
adequately enforced, was arbitrary and capricious.'™  Specifically. the Corps
claimed that u No Wake Zone would mitigale the impacts ol motorized walercrall
W DBuck Buy Nutionasl Wildlile Reluge,  The NEPA document prepured by the
Corps, however. offered no indication that the No Wake Yone would ever he
recognized or [ollowed by the public, and thus provided no reasonable basis w
conclude that the No Wake Zone would be an effective mitiganon tool,
Assumptions in the draft E1S that hvdrology will be maintained are similarly
nmusplaced.

C. As proposced, the project does not comply with regivnal conditions on

NWP 12,

The draft KIS alse exposes several instances in which the Atlantic Coast
Pipeling does nol conform 1o regional conditions for NWDP 12 issued by the
Wilmington uod Nofolk districts,  The Wilminglon Distriet Regional Conditions

for NW1? 12 require that construction through wetlands “be accomplished utilizing

W Friends of fack Bay «. Uiited States Army Corps of Tig 'rs, 681 F.3d 581, 5%8-89
(4th Cir. 2012).
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dircetional drlhingborng melhods 1o the maximum extent prelclicelblc."dw The
draft LTS, however, states that Herizontal Directional Drilling or bore methowds
will enly be used for 26 of the project’s 1949 walerbody crossings. bul Lhat
“[oJther IIDD crossings lor the ACP [Atlantic Coast Pipeline] could be evaluated
as a rosnlt of ongoing cngincering design or consultation with permitting
agencies.™® Tmporlantly, neilher the main hody ol the drafl FIS” nor the attached
LIDD plun contuin o pracicability uuul_\-sis."m Therelore, the dralt EIS Lals w
make a prima facie showing that additional 11113 is not practicable.

In addition. the work arca contemplated by the drall EIS is far boyond what
is authonzed by regiomal conditions,  Wilmington Regional Cendition 4.6.3
requires that waork areas he “minimized to the greatest extent practicable™ and
limuts worl corndors 1w 40 Lot in widih or else the permiliee must provide wrilicn
Justilication to the Corps. Here, the drafl ETS stales that the construction right-ol-

way through wetlands would be reduced to 75 feet in wetand arcas where

Seasible ™ The draft F1S does not state whether the applicant has provided the

required writlen justilicalion for this cortidor width, and the drall EIS docs nol

5 wilmington Regivnal Conditions for Nationwide Permits |hereinafler Wilminglon
Conditions], § 4.6.1. hittp:“saw-regusace.army.milNWP2017:200 TNWP 1 2.pdt.

KIS al ES-K; DEIS, Appendix H i 1-4.
188 o DEIS aL 2-38; DRIS, Appendix H.

8 See DEIS at 2-18, 2-19. 4-120.
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conlain a praclicability analvsis with regard 10 corndor width. The applicant has
nat met this regional condition,

Furthermaore. the Wilmington 1Jistricl requires thal lemporary discharges ol
exeuvaled or L1l mulerial be lor the absolule minimum period of time necessary
and that thev be fully contained with crosion control methods.™ The draft 118
does nol contain suilicient information @ ensure compliance  with  this
requiremient, but instead generully states that *[cfonstruction ad operation-reluted
impacts on wetlands would be further minimized or mitipated by compliance with
the condilions imposed by the USACE and stale water regulatory :agcncics,"m
Stmilarly, the Nortolk Distriet requires a practicability analysis for placing

402

excavated material on a Corps confirmed upland site.™  This analvsis is absent
[rom the drall EIS.
Fegional conditions also require a wellands compensatory miligation plan,

which the dvaft LIS does not deseribe.’™ Instead of providing a plan, the dvaft LIS

merely states that “Atlantic and 1J11 are working with the USACE to determine

W wilmington Conditions, § 4.6.2.

LS at 1i8-9; xew afvo Wilmington Conditions. § 4.6.9 (reguiring a plan to vestore and
re-vegetate wetland areas clearad for construction).

2 Coe Norlolk Regiomal Conditions for NWP 12, Condition 5.

hups:media defense. gov 20017 Mar 23,2001 7209174 1= 1/ 1IN AO_FINAL _2017NWIP_
REGIONAL CONDITIONS 28FER20M7.PDF.

¥ Kee Wiluington Condition 4.6.10: Norfolk Condition 3(e)(“Compensatory witigation
may be required for permanent conversion of wetlands within the utility line coeridor.™).
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wellund miligation requirements and we recommend that they [le copics ol 1har
tinal wetland mitigation plans and documentation of USACI approval of the

u
plan A

VIL The draft EIS does not adeguartely address the visk of failuve and
environmental impacts of drilling through the Blue Ridge Mountains.

e to restrictions on constiuction of a utility corridor across the
Appalachian National Scenie Trail (ANST), Atlantic proposes to tunmel throngh
the Blue Ridge using horizontal directionul drlling (HDD). Another drilling
wethod, direet pipe wstallation (DPI). 15 proposed as o coutingeney should the
HIID operation fail. ™ A map depicting the proposed HI)I) and VI drill paths,

workspace. pipe pullbuck arcas. and access roads 1s provided uy Figure VI(a).

T DELS at ES-5,

" “he proposed HDD operation endpoints would be al elevation of 2,000 feet. and (he
length of the drill path would be 4,639 foet. The proposed TIPT oparation endpoints would
be ar slevarions of 2.400 and 2.600 feet. and length of the drill path would be 1.396 teet.

186
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FIGURE VIl{a) — Proposed Horizontal Directional Drilling (HDD) and contingency
Direct Pipe Installation (DPI), endpoint workspace, access roads, and construction
corridors, based on information included in the draft EIS and other information
submitted to the Commission by Dominion prior to publication of the draft EIS. The
location of the pullback workspace is based on tnformation submitted to the Commission
on /1907, after the draft KIS was published.

The HDD operation would involve drilling for 4,639 feet at 800 feet below
the crest of the Blue Ridge,““’ls The contingency DP1 operation would involve
drilling for 1,396 feet at 200 feet below the crest.’””” Both methods are commonly
used for installing pipelines under rivers or other obstacles where the terrain is

relatively flat and extremely hard or fractured bedrock is not encountered. The use

of either method to drill for long distances through steep mounfains is less

6 DEIS at 3-21, 12-3.

7 1 at H2-7,
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common. Adlante’s proposul lor dnlling through the Blue Fadge approaches the
limits of cither teehnolagy, especially where geophvsical conditions are both
problematic and uncertam.

Iorizontal Dircetional Drilling typically involves three operational phases
(Figure VII(h)x:

¢ Phase 1: A pilot hole is drilled from one side of the ohstacle (river, mountain,
road, ele.) 1o Lhe other. A benlonite clay drilling (luid removes drill cuttings

o Phase 2: Reamers with larger bits and cutters are used to enlarge the borehole

e Phase 3: A pre-welded and pre-tested pipe string is pulled through the borehole
Irom the exit side. The pullbuck section of pipe is elevated 1o align wilh the
borehale.

Idirect Pipe Installation is a newer method that invelves monnting the drill
bit en the [ront of a pre-welded and pre-lesled pipe string and pushing it though or

under the obstacle,
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P R

S

FIGURE VII(b) — FPhases of
the HDD  process  as
presented  in the HDD
Design Report prepared for
Dominion Transmission, Inc.
by JD. Hair & Associates,
Inc. (7727/16). The depiction
.\';]‘.’J'll-'.Y f;?{? MQFe-Common use
af HDD  for installing
pipeltnes  under rvers  or
ather water bodies.
Deominton praposes ten HDD
crossings for pipe diometers
of 36-inches or greater. The
Blue Ridge crossing is the
only HDD  that  involves
drilling through o mountain,
and it is the longest among
the ten, exceeding the next
lomgest by 1,674 feet,

As described in this section, both the HDD and DPI methods involve

substantial risks of failure and environmental damage, given workspace limitations

and the topographic and geologic characteristics of the proposed drilling locations.

Despite these serious concerns, the draft EIS fails to adequately assess the risk of

failure and the unavoidable environmental damage associated with the plans

proposed by Atlantic for drilling through the Blue Ridge Mountains.

NEPA requires an opportunity for meaningful public and agency review

and comment. In order to fulfill its obligations under NEPA, an agency musl issue

a “properly prepared EIS [that] ensures that federal agencies have sufficiently

detailed information to decide whether to proceed with an action in light of
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. . iR ..
potenlial envirenmental conscquences.”™ In addition. an adequate EIS must
“provide] | the public with infarmation on the envirmmental impaet of a proposed

Po—
aclion,

Bul as discussed at length in Section [ and throughout these comments,
the dralt EIS for the Atlantic Coast Pipeline repeatedly Luils to address or provide
the eritical information required for meaningful review by the agencies or the
public. The drall EIS's treatment ol Atantic’s proposed Blue Ridge drilling
operation 15 a particularly significant exanuple ol this deliciency,  DBecause the
draft 1S fails to fully disclose and assess the risk factors and uncertainties
associated with the proposal, the Commission should issus a revised dralt EIS 10
provide an adequate opportunity for public conment,

A, The draft KIS is inadequate due to missing, misleading, and
insufficient informadon.

Commenters’ abjections to the praposed B3Ine Ridge erossing have winch in
common with other concerns about the Atlanlic Coasl Pipeline project, discussed
throughoul these comments. Numely, large-scule [orest cleanng and excavation on
stoop mountainsides prosents substamtial risk of crosion and  sedimentation,
alteralion ol nmotl properties, and landslides. Yet despite subslantial risks, the
Commission has Luled o require Adantic w provide detwled plans  lor

construction and mitigation prior to publication of the draft F1S, thereby

W See, e, Az Cantle Crowers ' Ass v Carwright, 29 F.8upp.2d 1100, 1116 (T).
Ariz. 1998) (queting O, &nvil, Couneil v, Knnzman, 817 E.2d 484, 402 (9h Cir. 1987)).

"

194)
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See the response to comment letter CO19.
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precluding mlormed public and regulatory ageney analvsiy ol nsks. altermnatives.
and mitigation measures. The praposed (111 and eontingeney DPT installatioms
will require extensive excavation for crealion of level workspaces, access roads,
and arcas lor pipe Labrication, (esling. staging. and pullback. The intormation
included in the draft 1118 is insufficient bocause it fails w disclose the full scope or
impact of the proposed operations.

L. Critical information on workspace requirerncnts is missing in the

draft EIS.

The draft EIS provides limited or misleading information concerning the
excavation hat will be required [or the proposed primary and contingeney drilling
aperations, and to the extent that information is provided, it is subjeet m change.
Information submitled o the Commission by Atlantic does acknowledge. but only
n general terms. Lhat there are issues related Lo the amount ol excavation that will
be required: ~“The proposed 1IDD crossing will be complicaled by the challenging
topography at the site. which is likelv to require some amount of excavation at
both ends of the crossing Lo create level work areas [or the HDIY equi pment. "%
Despite ths admission, no spevilic mlonnation conceming the actual extent ol

entry and exit point excavation was provided t the Commission for consideration

W Dominion Transmission, Ine., FIDD Desizn Report. Revision 2, Wleatic Coaxt
Profect 16 (Dec, 14, 2016) (prepared by 1D, Hair & Assocs., Ine) Submilted 1o
the Commission by Atlantic (Jan. 10, 2017) (“Dominion 77D Desigis Repert. Revision
7).
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m the drall EIS. For example. the drall EIS includes o schematic ol the HDD
aperation.™! Hawever, the locations, areas, snd excavation vequired for the entry
and exit points are imprecisely specitied as “proposed” or “to be designed by
contractor. ™ In addition. the dralt TIS does not address pluns submitled 10 the
National Park Service that deseribe a modified THD1) operation in which dnlling
would be conducted from both sides of the mountain.*®

Iutormation in the dralt EIS concenming the contingeney DPL operation is
similarly deficient. The limited information provided on excavation required for
eniry and cxit points 1y charucterized as “concepual™ and qualificd by the
statement that “|any excavations required tor lanneh and reception of the mnnel
boring machine shall be designed by the contractor.”™ Although the draft FIS
mdicales thal Atlanie was 1o provide a sile-specilic conlingeney plan in late 2016,
the plan was nol included in the drall EIs. ™

Perspeetive on the footprint associated with 11DD operations is provided by

Figure V1l{c). which shows an entry-side workspace for a recent HIJI) operation

" DEIS at 173,

e Cee, e id ul 1322,

* Stated in correspondence o Mark H. Woods, Superintendent, Blue Ridge Parkway,
trom Teshio [Tartz, Viee President. Atlantic Coast Pipeline, T1.C, Ovt. 21, 2016,
Suhmiticd o the Commission by Dominion (Mov. 17, 2006).

DK al H2.

 See idat I11.
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in West Virginia. In contrast with the proposed Blue Ridge operations, this
workspace was on relatively level ground where the need for cut and fill
excavation was minimal. The pipeline was also smaller, and the length of the drill

path was much less. Figure VII(d) shows the approximate location of the entry-

side workspace for the proposed Blue Ridge HDD.

FIGURE VII{c) — Entry-side weorkspace for a comparatively small HDD operation for
the Stomewall Gathering Pipeline in West Virginia. The pullback phase has been
completed and the drilling rig has been removed This operation involved a 1,000 foot
boring to install a 36-inch pipeline under Interstate 79,
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FIGURE VTI(d) - This photo was taken adjacent to the location (to the right) of the entiy-side
werkspace for the proposed Blue Ridge HDID operation. The enfrance to Wintergreen Resort is
in the background

2. The draft EIS contains misinformation regarding workspace
requirements.

The draft EIS fails to address the footprint that will be required for pipe
pullback. fabrication, and testing. The schematic provided for the HDD operation
simply indicates that the pull-section staging area will be about 3,000 feet long and
the workspace will be 150-feet wide.™™ The necessary alignment of the pull-
section pipe with the borehole will require suspension of the pipe high above the

ground, The industry-accepted safe bending radius (radius of curvature) tor a 42-

W 1l at 13,
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mech sieel pipe 15 4,200 feet.™ Given this bending radius and the slope of the
location, it will he necessary to snspend the pipe for approsimately 2,000 feet at
heighls approaching 200 feet above the mountainside (see Figure V1I(e)). I this
15 even practicable, it will require signilicant cxcavalion lor aceess. pipe
fabrication and testing, and siting of the multiple large cranes or other heavy
equipment needed lor pipe handling and supporl. The required suspension ol pull-
section pipe fur the proposed movotmnside DD operation preatly exceeds whal
is required for tvpical 111J13 operations on relatively tlat ground. For example, see

Figure VII(f).

7 American Sociely of Civil Engineers, Pipefine Design jor Instuiiation by Horizonio!
Dwrecnanal Drilling (Trie R. Skouberg & Tonuyson M. Muindi eds., 2d cd. 2014)
(“American Society of Civil Engingers”).
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Ground
Surface

T

2 Exit Point
=

= 3,000-foot SR \
g Pullback -

z r

4,620-foot DrilPath

Feet
i = | Profile
Generalized Profile of Horizontal Direction Drilling and Pipe =
Pullback Section on Western Slope of Blue Ridge

Overbend of pullback based an 107 exit angle and 4.200-foot radivs of curvatisrs

FIGURE VI{e) — Extreme pullback required for the proposed Biue Ridge HDD.

FIGURE VIL{) — Final section of pullback pipe for an HDD operation in relatively flat
terrain
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The contingeney DPI installation, which would oceur on even steeper
slopes than the proposed HIDDD operation, also raises questions about the potential
[ootprint ol the staging and lubrication arcu and the need lor pipe suspension,”™
T'he fact that the suspension of pullback pipe and the magnitude of the related
footprint were not addressed in the draft EIS may be due to incorrect or misleading
information provided 1o the Commission by Atlantic, The only depiction ol the
HDD pullback section included in Atlantic submissions to the Commission is

based on a 1.500-lootbending radius (see Figure VII(g))

“™ DPI requires a large entry-side work area to accommodate the pipe thruster,
supporting cquipment and long lengths of welded pipe. The pipe thruster requires that
structural steel, including piles, be installed to support the operation. See Haterbody
Crossing Review, Monwntain Valley Pipeline Project (Jan. 15. 2016), FERC Docket No.
CP16-10-000.
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FIGURE VINg) FPrafile of the proposed Blue Ridge HDD showing the exit-side suspension of

pullback pipe based on a 1300 ool bend rading instead of the correct 4, 200-foof bend radius,
From Geotechnical Site Investigation Report for Atlantic Coast Pipeline — Proposed Horizontal
ivectionally Drilled Crossing, Blue Ridge Parkway, Segnent AP-1 MP 138 in 139, Virginia,
Figure 4, prepared by Geosyntec Consultants, Inc., May 2016,

This differs substantially [rom the correct 4.200-foot bending radius. As
indicated in the depiction, a shorter bending radius would require much less lifting
ol the pipe. The necessary elevaiion would only be about 30 leel compared (o
about 200) feet for the longer correct bending radius. The length of pipe suspension
would also be much less.

Atlantic has acknowledged, but again only in general terns, that there are
topographic complications that affect the pullback operation: “|S]ince the product
pipe will be luid downhill [rom the proposed exil ponl. 1l 15 anlicipaled thal

several eranes will be needed o handle the pipe and support it as it is lifted during
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pullback 10 be aligned with the reamed hole. However, the need [or excavations
and cranes docs not canse any concem with regard to technieal feasibiling.™

It is not clear. however, that the slatement concerning technical feasibility
and the suggestion that enly “several eranes will be needed” 1y based on aceurale
information comcoming the design or hending radins of the pipe. In addition,
evaluation of environmental impacts, as required in preparation ol a draft EIS.
concents more thim techical leasibility, However, the unavoidable environmental
impacts associated the forest clearing and mountainside excavation required for

the pullback component of the HDD operation are not addressed in the dealt EIS.

3. The draft ELS contains insulficient information on stream crossings.

Construction in the proposed 111313 and 1Pl operations area. including for
the prmary and conuneency pipeline corridors, the eniryv- and exil-point
workspaces, the pipe pullback workspace, and access roads, will directly impact a
number of streams (see Figure VIL(h)). The draft FIS does not address the
impacts ol construction [or an cxtended period (4 year or more) on these
streams.'® These impacts wonld be associated with continning excavation carth
disturbance, movemenl of heavy equipment and pipe. all mvolving sleep slopes,
sleep aceess roads, and mulliple stream crossings. The drull EIS provides

summary information conceming stream erossinas (see Table V1I(a)).

" Dominion Slesry Hepyard, Saasnees
1 HINDY Desyrn Repord, B 2

¢ DEIS at 2-47.
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Total Stream
Crossings
Perennial Streams
Intermittent Streams
Blasting Within 1000
Feet
In-Stream Blasting
Time-of-Year

Restrictions

Mile Post 157-
158

Western Slope

Mile Post 158-
159

Eastern Slope

o

TABLE VIl(a) — Water Crossing Information: Excerpt from draft EIS *!!

U rd at Appendix K-1.

200

Companies/Organizations Comments



LTO61-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-7
(cont’d)

FIGURE VII(h) — Streams crossed by construction associated with the proposed HDD
and contingency DPI operations. The green symbols indicate stream crossings bv the
pipeline construction corridor, entry- and exit-point workspaces, pipe pullback and
other workspace, and access roads. The yellow symbols indicate ACP mileposts. The
stream lines shown on the map were obtained from the National Hydrography Dataset
(TU.S. Geological Survey). Note that more stream crossings are listed for this area in the
drafit EIS (see Table Vilta)). The reason for ihe difference has not been determined.

The indicated time-of-year restrictions for these streams limits work from
Ogctober 1 to March 31 to protect sensitive life stages of aquatic life (see Section
5.1). Adherence to time-of-year restrictions conflicts with Atlantic’s plans for
wintertime construction. Information submitied by Atlantic to the National Park

Service does not correlate with the stream crossing information depicted in Figure
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VIL{h), nor does 1 relleel a pro-active approach 1o stream prul'\:uliou.':'u Among a
series of questions coneeming the 11121) aperation, the National Park Service
asked: “1Joes the project proposal include altering any siream courses. surface or
ground water Jows in the areu .. . 7" Allantie’s response: “No, The projeet will
nat result in the alteration of any perennial or intermittent streams . . . . [3oth the
HDD eatry and exil points are located between 50 und 100 feet away Irom
mtermitent stresmmbeds, . L. The kmparary construction workspuee Lor buth sides
of the 11101 will be in close proximity to the intermittent streambeds. [However.
should the strcams happen 1o be [lowing during construclion, the inwrmittent
streambeds will be protected with erosion control deviees installed within or along

the bounclaries of the workspace in compliance with applicable repulations.™

K. I'he drilling operation may fail.

The drall EIS acknowledges that “[i]l 15 possible lor HDD operations 1o
tal, prmanly due to cnconntering unexpected geologic conditions during dnllmg
or if the pipe were to become lodged in the hole during pullback operations.”*'*
The likelihood of such failure is by no means insignificant. OF particular concern

are lhe proposed scgmentation of the pullback pipe and the dearth ol geophysical

informartion i the draft LIS, It is also notable thar [IDD was recently rejocted as a

17 Correspondence with Mark H. Wouds, Superiniendent, Blue Ridge Pakway, fom
Leslic ITartz. Vice President, Atlantic Coast Pipeline. I1.C. Oet. 21, 2016, Submitted
the Commission by Dominion (Nov. 17, 2016).

1 DEIS at 2-40.
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method Lor the Movotin Valley Pipeline’s proposed crossing ol the ANST i the

Jefterson National Forest due to enginecring constramts,

l.  Segmentation of pullback pipe increases the visk of failure.

Topographic and workspace limitatans affecting the pullback stage aro
among the significant problems conlronting the proposed Blue Ridge HDD
operulion. As indicated in the dralt EIS, Adlantic anbicipates [ubricating the
pullback string in at least two sections.”'* Segmentation of the pullback string
requires Ue-in welding and Lhus a delay during the pullback. According 1o
published 1IDD design mlonnation, scamentuion ol (he pipe pullbuch string
increases the risk of tailare, and it does not conform to recommendations provided
by engineering consultants working for Atlantic.

The American Sociely ol Civil Engineers hus published o senies ol reports
o1 engineenng pracuce. including a 2014 report on 1IDD design that includes the
following statement: “I'he exit side (sometimes referred to as the pipe side) is
where the pipeline is [abneated. Ideally, there is space in line wilh the dnll
alignment of sufficient length 1o fabricate the pipeline mto one string. elavs
associated with connecting strings logether during pullback merease risk [or the

[IDD installution.” **

M o H3L

¥ American Society of Civil Engineers.
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The HDD design report prepared for Atlantic by J.D. Hair & Associates,
Inc. includes the following statement on pullback workspace requirements: “It is
preferable to have workspace aligned with the drilled segment extending back
from the exit point the length of the pull section plus approximately 200 feet. This
will allow the pull section to be prefabricated in one continuous length prior to
installation. If space is not available, the pull section may be fabricated in two or
more sections which are welded together during installation. It should be noted
that delays associated with joining multiple pipe strings during pullback can
increase the risk of the pipe becoming stuck in the hole. . . . A typical pull section
fabrication site plan is shown in Figure 3 [see Figure VII(i}]. Where possible, we
recommend obtaining workspaces of similar dimensions to accommodate HDD

pipe side operations on the ACP Project.”**

WORKSPACE TO EXTEND THE LENGTH
OF THE DRILLED SEGMENT PLUS 200

Figure 3. Typical Pull Section Fabrication Site Plan

FIGURE V(i) — Recommended exit-side and pullback pipe fabrication workspace.

*1% Dominion HPD Design Report, Revision 2.
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The length of the drilled segment for Atlantic’s proposed HDD is 4,639
feet. The recommended pullback segment would thus be 4,839 feet. However, as
indicated in the draft EIS, the length of the workspace available for staging the
pipe pullback is onlv about 3,000 feet, which makes fabrication, hydrostatic
testing, and pullback of the recommended single continuous pipe string
impossible.

Figure VII{j) shows the exit-side and pullback area for the proposed HDD

on western slope of the Blue Ridge.

FIGURE VII()) — Exit-side for the proposed HDD. The pullback workspace for the
HDD aperation would extend from the westem slope of the main Blue Ridge crest in the
background, This photo was taken from Torry Ridge Trail above the Sherando Lake
Recreation Area in the George Washington National Forest,
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2. 'The lack of genphysical characterization increases the visk of
failure.

[t 13 possible lor 1IDD operaulions o Lul, pnmanly due o cocounlcrng
miexpected geologic eemdinions during drilling or it the pipe were to hecome
lodged in the hole during pullback operations.” Delailed investigalion of
geophysical condiions iy thus stundard pracies Lor assessing the leasibility ol
prospective 10113 operations.”'™ "I'ie draft Ii[§ includes the following assurance:
“Atllunlic has completed geotechnical subsurface borings al the HDD crossing
location aud hias conlinued its expectalions (hat the dnll path would be prinenly
through solid rock approximately 800 feet below the BRI and the AT, Drilling
through solid rock, while a ime-consuming process. signilicianily helps lo ensure
the suecess of the dnll epernon due to the avoidaee of rack fragments and
cobbles that can disrupt or block the drill pathway. ™"

This stalcment i3 nol supporled by inlormation included in the dratt EIS nor
in documents published in the Commission docket, In fact, Atlantic has obtained
surprisingly litde geotechnicul intormation specilic to the proposed HDD or

contingency DPL diill paths. Based on the information submilted (o lhe

T DEIS a1 2-40,
1% American Sociely of Civil Engineers (A successlul HDD project requires that surlace
features and subsurface geotechnical and utility data be gathered and incorporatad into its

design.™).

1% DEIS at I12.
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Commission by Atlantic. only two subsurface borings were completed for the
proposed HDD, and both were at a lower clevation than the proposed HDD drill
path, The only direct physical measurement of geotechnical properties or
groundwater in the HDD area was provided by these borings. There were no
subsurface borings in the area of the contingency DPL. Additional investigation
using geophysical survey methods was limited to areas close to the HDD entry and
exit points, covering only a small part of the projected drill path. The locations of

the two subsurface borings and other geophysical surveys for the HDI are

indicated in Figure VII(K).

FIGURE VIIik) — Locations of subsurfoce borings and geophysical survevy fucted jor the
proposed Blue Ridge HDD crossing. From G hnical Site Investigation Report for Atlantic
Coast Pipeline Horizontal Directionally Drilled Crossing, Biue Ridge Parkway, Segment AP-1
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AP 138 10 136, Firginia, Geoswtee Conswdtents. Ine.. Mlay 2010,

Pesigmettion of geaphysivad survers pintercepting or nem intercepling) refers lu the deptic of
sefsmic refraction and olecivical resisivity imaging in relotion 1o the degeh of the drill poth.
Frent Ceuphoad Sy for a Proposed Wiae Ridpe 10 Crossing, Avprisle and Nelson
Connries, Pinginia, ATS Inrernaional, fne., 4702006

Neither the borings nor the geophysical survevs were focused on the full
length of the proposed drill path. and none of the information obtained through
bonngs or geophysical survevs conlirms “that the drill path would be primarily
through solid rock.” The results of these investiparions insread roveal a high
degree ol uncertainty concerning geotechnical properties of the drill path.

An §3-loal subsurface boring on the 1IDD entry (castern) side 15 uboul 500
teet downslope and south of the entrv point. A 108-foot boring on the 11131 exit
(western) side is about 630 feet downslope ol the exit poinl. Bolh borings
cocoutered ek surlicin]l lavers ol woconsolidated  meatenal consisting ol
boulders, cubbles, gravel, sund, sl wod clay, The cotrv-side borng did not reach
bedrock. Ihe exit-side boring encountered highlyv fractured rock beginning at
about 60 feet. but did not reach solid bedrock.™

In additions do the two subsurluce burings, surluse-based peophysicul survey
techniques were emploved to evaluate peologic conditions associated with the

proposed HDD operation. In addition 1o the near-surlace uncensolidated material

2 Dyomrimion Transmission, Tne.. Geotechnreal Site Investization Repord for Atiunie
Cowsi Pipeline Propused Horizontul Divectionally Drified Crossing. Blwe Ridge
Parkway, Segment AP-1 MP 15810 159, Virginia (May 2016) (propared by Gieosyntee
Consultants, Inc.). Submitted to the Commission May 13, 2016
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wenlificd wath the subsutluce bonngs. the surveys indicaled the prescace of
fanlting and frachired rock at greater depth. ™' The survey results indicated that
approximately 160 feet of fraclured rock associated with a fault would be
encouniered at approximately 160 Leel Irom the west-side exil point. Another Lault
of undetermined extent, was estimated to be present in the drill path beginning at
approximately 425-350 leet from the ground surface at the easl-side entry poinl.*
Figure VI depiets (he fudings obtained through electrical resistivity und
seismic refraction surveys.

Although the geophysical survevs served 1o conlirm the presence of
tanlting and fractured rock in the projected 1DD dnll path, the information
pravided is limited in both scope and reliability. No geotechnical information was
obluncd for more than 753 ol the drill puth. For the part ol the drill path that was

surveved, the absence ol represenlative subsurlace borings precluded specilic

U Geosvntee Consullants, [ne., Geoplysreal Study for a Propased Blue Ridge Hil)
Crossing Augusta ond Nelson Coniy Freginia (Ape. 12, 2016) (prepared v ATS
eemational. Ine. ). meluded in Appendix B ol Georecd
Ailemiic Coasi Pipeline — Proposed Horzonol Diveciionally Drilied Craossing, Blue
Hidlge Pavinvay, Segmment AP-J MP 138 10 136, Virgniu (May ZU16) (prepared by
Gieosyntee Consultants. Inc. ). Submirted to the Commission May 13, 2016,

ation Mepuoet jor

ival Site fnvest

“* This corresponds to a major thrust favlt at the contact between the primary bedrock
Tommations in the arca, the granitic Pedlar Fomation and the basaltic Catectin Formation.
Faulting in the Pedlar and Catoctin Formations is extensive. with offsets ranging from
Bumdreds 1o over 1000 leel, See Mervin T Bartholomew, Geoligy of the Greeafield and
Sheraneo Chusdremgles, Virginie, Virginia Division ol Mineral Resources,
Commonweahh of Virginia {1977), https:<www . dmme.virginia.govicommercadocs PUR

4.pdt.
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CO87-7 [indings conceruing the locanion ol the faults, the geotechnical properlies ol the

(cont’d)
tanlt zones, or the presence and amomt of associated groundwater.™

7 Interception of groundwater duriug an TINDD operation can interfere with the
cirenlation of drilling Nuids, resull in “inauvertent reium™ ol drilling Nuid 1 the surlice,
and disrupt or contaminate groundwater systems. The DEIN and information in the TERC
dockat uddressed “hvdrofrachie” and loss of drilling Muids during 1113 but did not
address the potential for groundwater-related problems associated with fault zones in the
Dlue Ridge. Tovestigations have shown that Faules i the Tue Ridge Provinee can vield
significant quantities ol waler and may dominate the hydrology ol the region. See. e.z.,
Thomas I Burbey & W. 1. Scaton, lafinence of Ancienr Thrust Faults on ihe
Hydrogeology of the Blite Ridge Province. 43 Urowad IWeater 3. 301-313 (2005).
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Exit Side

Unconsolidated  Rock - Rock A

Unconsolidated  Rock
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Distance from ground surface (feet) —
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Fault Rock Unconsclidated A
Zone
o ——
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A) Electrical Resistivity = B) Seismic Refraction

FIGURE VII) — Interpreted results of geophysical surveys conducted at the emtry- and exi-

sides af the praposed HDD drill path. (Buased on Geaphysical Study for a Proposed Blue Ridge

HDD Crossing Augusta and Nelson Counties, Virginia, prepared by ATS Intermational, Inc.,

4/12/16.)

Results are shown for survey sections where imaging intercepted the prajected drilling paih.
The foult zone in the entry-side section was estimated based on non-intercepting surveys, and
was estimated to begin @t 423-550 feet from the grownd surface. The black-colored segmerts

starting at the ground surface on the entry side indicate planned excavation. The tatal length of
the prajected drill path is 4,639 feer.

In fact, the geophysical services company that conducted and interpreted

the surveys raised questions concerning the reliability of even its limited findings,
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stating: “[Wlhile three dillerent geophysical methods were wilized in this study
with the pnmpose of providing ample corrabaration hetween the methods, all
weophysical methods are interprelive, and the resulls presented in this report are
provided with limited boring data with which 1o comeborale the geophysics.
Additional bormg and‘or coring data would be necessary to confirm or refute these
tindings. Aclual subsurlace conditions may dilter from those inlerpreted wilhin
Uns 1cport."“:"

In other words. the company that performed the survey work cannot verify
the aceuracy of its interpretation. This is consistenl with the indusiry-recognized
need tor correboration of intormation derived with geophvsical techniques, A
report prepared for a pipeline-industry research orpanization includes the
[ollowing stalcmenl coneeming the value ol geophvsical survevy: “Geophysical
exploration techniques are sometimes cmploved. but, resulls are only moderately
reliable and varvy significontly depending on the number of exploratory borngs

available for correlation. ™

i Geosvotee Comsullants. Tne.. Geophyesica! Study for o Proposed RBiie Ridye TTDD
Crogsing Augustu wnd Nelson Counties, Virginia (Apr. 12, 2016) (prepared by ATS
Intematicnal. Tne.j. Ticluded in Appendix B of Georechaical Nite Tnvestipation Repovt jor
Allrntic Coast Pipeiine. Propoxed Hoveanted Divectemally Drilled Crossing, Blue

fudze Pavioway, Segement AP-1 MP 1538 w0 155, Vicgoia (May Z016) (prepared by
Geosyntec Consultants. Inc.). Submirted to the Commission May 13, 2016,

s Pipeline Research Council, Ine., ve-CUonstruction Drillability Assessmens for
Tlewizontai Divectional Driflimg (Aug. 2008) (prepared by ID. Tlair & Associates. Ine. ).
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The drall EIS gives no consideraion o the lack of subsiantive geologe
data for the Blue Ridge 11121 and 1IPT contingency propnsals. Although the draft
ELS acknowledges that any Forest Service approval of ACI construction wall be
condilioned on suceesstul completion ol (he Blue Ridge dnlling. the draft EIS did
nat address the rigk tactors at issue. The only risk-related information included in
the drall EIS was the misleading claim thut subsurface borings provided
conlinnation that the dnlliog would primanly encounter sulid roeh. ™ Neithes
Atlantic nor the Commission has acknowledged the risk associated with the
presence of favlt zones and [ructured rock decper in the drilling path. Atlantc’s
carlier submissions to FLRC, however, acknowledged risks associated with the
unconsolidated near-surface material.

For instanee. Allantic submilted the [ollowing in an HDD design reporl in
Janwary 2017: “Upon completion ol the bonng on the southeast cnd ol the
crossing i1 which bedvock was not encountered, there was a concem that the
adverse alluvium may be 5o extensive that the feasibility of the proposed HIJI)
mstallation would be questionable. TTowever. the results of the boring on the
narthwesr end of the crossing and the subsequent geophyvsical survey indicaro that
lhe adverse alluvial soils are nol as extensive as initially leared. Based on that
mlormation, il 1s believed that bedrock can be reached within 90 10130 Leet ol both

£121) endpoints which will allow for large diameter surface casings to be set from

¥ DEIS at I12.
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lhe endpomnts 1o competent roch. The ability 10 sel surluce casings throvgh the
adverse soils significantly reduces the risk of the proposed 1111 installation.™ ™
Although the mstallation of large-chameter casings may allow the HI)D
operalion © bypass the unconsolidutled material covering the mountainside. the
environmental issues related to the installation of casings are not addressed in the
draft FIS. These include the possible plan to conduct entry-side drilling from bolh
sides ol the mountain, u plan that was probably developed due o the dilliculty ol
aligning the drill path with a distant exit-point casing.’™ It is also possible that
Atlantic will opt 10 imove the unconselidated material rather than install casings.
This would avoid the signiticant noise tactor reportedly associated with this type
of casing installation.”™ Although excavation on this scale would dramaticallyv

merease lhe loolprint ol the HDD operulion. it is an oplion that Atlanlic reserved

sam L . .
< Donminion, 70D Diexise Beport, Revivion 2,

e plan lor drilling [rom both sides of the mountain was revealed in correspondence
to Mark IT. Woods. Superintendemt, THue Ridge Parkway, from Teslio ITantz, Vieo
President, Atluntic Coast Pipeline, [0 (Oct. 21, 2016).

s Although Dominion hus not provided speeilics on the installation of endpoint casings,
the noise levels associated with the equipment most often used to drive casings may not
by scceplable. See Urent Miller & Tom 1ryski, Going Deep wilh fovizonfal Divectiona
Dwifling (10N, World Pipehines (Oct. 23, 201 2) hopeisvwewwegolder.comeglobalien:
mudules.phpname—Publicition&sp_id—260&page_il.
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m plans submiticd 1o the Commission by indicating thal excavation. 11 necded atl
the entry-point. will he “derermined by the conteactor” ™

3. Asimilar HDD proposal for the Mountain Valley Pipeline was

deemed likely to fail.

Another proposed pipeline projeet, the Mountan Valley Pipeline (MVP),
may cross the Appalachian National Scenic Trail and Peters Mountain in the
Jellerson National Forest at the West Virginiu=Virginia border. HDD was rejected
as a crossing method due w site-specifie engineering eonstraints.™ The 2016 draft
ELS for the proposed MV1® project included the following statement: “Mountain
Valley assessed the Leasibility ol TIDD at the proposed ANST crossing arca and
reported that due o the topography of the arca, the drill entry and exir arcas
exceeded recommended angles, thereby increasing the chance of HDD failure. . .
Substantial issues associaled with lopography and with a safe bending radius
dunng pullback ol the pipeline seetion (either in whole or in sub-scclions) back
through the bore hele also would inercase the likelihood of T failure. IFurther,
aiven lhe geology ol the aren, the use ol drilling tluids under high pressure, and

the likelihood ol @ high roch content und poleotial issues with heeping the

TDEIS at 113,

T aterhndy (rossing Review, Mowmain Valley Pipeiing Frorest (Jan. 13, 2016) FERC
Docket No. CT'Lé-10-000,
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borchole open prior 10 pipeling pullback. Mountain Valley concluded that HDD a
this location was toa likelv to fail. We [FERC] comenr.™™

And in response lo earlier mlormation requests rom the Commission, it
was explained that “[{Jabrication and pullbuck of the pipe in one conlinuous
pullback is the preferred methad for installing pipe by 11121, In analvzing the
proposed exil side for HDID construction, the sleep slopes on either side ol the
ANST lower (he Leasibility of uo 11DD. Due (o the kength ol the proposed 11DD
and the sloping topography. lemg sections of pipe would have to be elevated to
maintain a sale bend radivs during the pullback phase. In addition, pipe pullback
will likely have to be achieved in nunercus seetions, further complicating
pullback operations. Hased on these factors an HDID is not a feasible methoad tor
crossing the ANST.™™

I's notable that the Commission agreed wilh the MV developer’s
assessment that the Peters Mountain 1TDD would be likely to tail. Lxamination of
topographic and geologic maps suggests that geophysical conditions associated
wilh the proposed Peters Mountain 11IDD operation. including the length ol the
drill path, slope steepness, rock contenr, and resulting pullback issues are similar

lo those of the proposed Blue Ridge HDD operation. Given the signilicance ol the

% Altematives for Crossing the Appalachian National Seevic Trail. MVP DEIS at 3-46.

T Rasponses to the Commission Post-Application Environmental Information Request
23, Mountain Vallev Dipeline, LLC (July 28. 2016) FERC Docket No. CT 16- 10-000.
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decisions, an objective companson ol the conditions thal led o oppusile
cemelusions concernimg, the feasibility of the prapased MVP Peters Momtain and
ACP Blue [Ridge HDI operations is needed.
C. The draft EIS does not adequately address erosion, runoff, and slope
stability issucs.

Despite the extensive steepslope excavation (hat will be required Lor the
proposed Blue Ridge HDID, the draft K18 does not include site-specific details
concerning. erasion and sediment control, stormwater management, and slope-
Luilure prevention. This is the case [or the broader Adlantic € oust Pipeline project,
ws well us lor the Blue Ridge [1IDD location, Figure VIIm) shows slope classes
tor the pipeline corridor, workspaces. pullback area, and access roads in the Blue

Ridge HDD and contingency DPT arcas.

)
=4
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FIGURE YIl{m) — Construction-area slope and access-road grade classification for the Blue

Ridge HIDD and contingency DP! operations area.

¢ Slape classification for the corridor and workspace areas is based em the foliowing spacing
criteria for right-of-way or runaff diversions (Virginia Ervosion and Sediment Control
Handbook, 1992).

7-25% 75 feet
25-40%% 50 feet
=40% 25 feet

Slope classification for aecess-road gradients is based on the following desien requuirements
Jor oil and gas roads (Surface Operating Stemdards and Guideline for Oif and Gas
Explaration and Development, Bureau of Land Management and U8, Forest Service, 2007).

The gradient shondd fit as closely as possible to natural terram. . .. The gradient should not
exceed & percent except for pitch grades (300 feet or less in length) in order to minimize
envirenmental effects. In mowntainous or dissected tervatn, grades greater than 8 percent up
tor 16 percent may be permissible with prior approvel of the surface management agency.
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Allantie proposes 1o wail unlill aller completion of cnvironmental review,
mtil after permitting, or until after initiation of eonstmetion to provide specifie
plans and identify engineening solutions lor the range of signilicant geoharard and
waler-rcluted problems that conlront the ACP project. This delay in planning and
analvsis undermines the regulatory review process. as it will not provide the
agencies with the information needed [or responsible permitting decisions. Tt also

denies (he public i opportinily W review and connnent on the avtual project.

1. The draft LIS is missing crucial information pertaining to drilling.

Allantic 1s developing what it calls a “Best in Class Program™ lo address
gevhazurds i the proposed pipeline comndor, This Best i Cluss Program will
convene a team of subject-matter experts to identify hazards and design mitigation
measures.™ However, Atlintic has nol compleled the relued ficld surveys.
weolechnical swdies, and gechwzard smal_\-‘ses_w The Commission is evidenllv
willing 0 accept detereal of this crinical data gathering, analvsis. and plammg
until after environmental review and permitting. ‘The Commission simply
reeommends completion of the work and submission ol results “prior (o

comstruetion.”™™ This appraach relics on the presumption thar practicable confrol

M Alantic Coust Ppeline, LLC, Draji Comstruction. Operations, and Mainienance
Plasts (Aug. 2016) (propared by ERM). Submitted to the 175, Forest Service and the
Commission Aug 22, 2016, Included in the DEIS at GeTuo (=184,

“** DEIS at ES-4.

TR i ar 542,
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lechnolognes are avalable Lor mitgainon ol the mosi-cxtreme geohazards that
cemfront the Atlantie Coast Pipeline. It precludes any possible eomelusion thar the
risks are insurmountable or unacceptable.

The Commission roulinely dismisses coneems aboutl crosion, sedimentalion.
and runoff control based on the expectation that pipeline construction will comply
with its Plans and Procedures.”” These are one-size-[its-all guidelines that identily
mibigation messures Lor minimizing impuets ol pipeline construction, including
erosion and impacts to water resources.

The Commission has nol been responsive 1o coneems that the ceniral
Appalachian region preseuts a set of geophvsical and hvdrologie condinons that,
in combination with the extweme earth disturbance required for the proposed
Adluntie Coast Pipeline, present challenges thal are not adeguulely addressed by
the generie Plans and Procedures. The dralt E1S did nol address scoping commenls
that called on the Commission to identity seientiticallv objective and quantitanive
evidence that the Plans and Procedures requirements are sufficient to prevent
waler resource impacts duning and aller construction of the Atlantic Coast

Pipeline. ™ Given this failnre to consider substantive concemns, there is no reason

ERC, ipland trasien Contred, Yegetalion, and Waintenance Plan (May 2013),
hups:iwwew. fere. goviindustries’gasreavico/plan. pdf, FERC. #etiviid and Waterbody
Comstrnetion und Mitipation Procedives (May 2013) bitps: Swooww Fere.govAmdustrics
gasfenviro procedures.pdl.

EEE 'y . . . . . it . . o .
Diomimon Pipeline Momtoring Coalition, Fesponse fo Suppiemenial Notice of Intent
fes PPrepare om Fvn fail imipeict Stat {emed Proposed Fandd avd Resonree Plan
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CO87-8

lo expect o more objective analvsis ol peohuzard and waler resource 1ssues prior o

the Commission s final deeision on the project.

2. The draft ELS does not adequately adcdress Forest Service issues.

As discussed al length in Section C. belore construction ol the Adlantic
Coast Pipeline on National Forest land ean proceed. the Forest Service nmst grant
conslruction orders and special use permits and amend the Lund und Resource
Management Plans [or (he Monongahels Nutional Forest (MNF) and (he George
Washington National Forest (GWNI‘). In light of the of the uncertainty associated
with the Atluntic proposuls. the U.S. Forest Service (USFS) has slipulated that any
wullionzntion for Atluntic Coust Pipeline construction on National Forest Lads
would be conditioned on prior successful completion of the proposed Blue Ridge
HDD or DPI vperations.”™ This requirement should serve (o aveoid a situation in
which a sigoilicanl inveslmenl und resource commilmenl associnled with
premature Atlanne Coast Pipeline construetion would be pur at risk and in dircet
contlict with established legal protection of a highly valued public resource.

Aluntic’s proposcd  construction  schedule for the Adantic Couast Pipeling,

Amendmentis) for the Proposed Atuntie Coast Fipeliae, Beanest for Cemments en

1 Issues Relared to Nev: Rowte and Facility adodifications, and Notice of
Public Mectings (Tune 2, 200160 Tt Awwew abral lianee . orgwpscontentiuploads 2016
06: DIPMC-Seoping-Comments-06-2-16,pdf.

Environmeri

7 his condition was initially stated in correspondence Lo Leslie Harte, Vice President.
Atlantic Coast Pipeline. T1.C, from the 178, Towest Sarvice. Regional Forester Fastom
Region and Regional Forester Southern Region (JTan. 19 2016).
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See the response to comment CO86-8.
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however, cunnol be mel given the vear or mors thal would be required 1o lirst
complete the 111 or DR aperations.™ The Commission has thus recommended
that Atlantic consult wath the USES and provide a realistic schedule prior to the
end ol the comment period Lor the drall CIS.

Atlantic can he expected to argue that its plans are sufticient to assure the
suceess of Lthe drilling ellorl. and thus there is no need ior the delay required o
demonstrate succesy, Towever, the mlomnation that Adlatic provided for
consideration in the draft X8 analysis is incomplete and misleading. It does not
support an objective evaluation ol the proposed drilling operations with respect ©
cither the potential for suceesstul completion or the aceeptability of associated
environmental damage.

Although the Commission has primary responsibility [or conducting the
required NEPA review lor the proposcd project, the Forest Scrvice is responsible
for decisions concoming pipeline construction on National 'orest lands.™ The
Forest Service also has a duty to meet all NEPA requirements independently it the
Comumussion Luls o do so. The Forest Serviee has indicated that it must Tollow the
adminisrrative review process established by federal law, and that irs timerablo

will depend on receipl ol necessary intormalion, including dala, analysis. and

EDES oL 2-47,

! Natice of Availability, 82 Ted. Reg. 1685. 1685-87 (Jan. 6, 2017).

]
[X]
¥
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design criteria. ™! In contrasl. the Commission has sought 10 lollow a [xed
schedule and conseqmently has issned a draft 1S that doces not inelnde information
required by Lhe Forest Service. Atlanlic, for its part, has sought an expedited
review process and even g waiver ol the Commission :cgululicus.m

The Torest Service has repeatedly requested information about the Atlantic
Coast Pipeline that Adantic has persistently failed to provide. As stated in Forest
Service comespondence with the Commission, much ol this missiog inlonnation 1s
needed for evaluation of risks and mitigation options.

The Forest Service, to lthe exlent nceessarv. will develop avoidance,
minimization, and mitigation strategies on National Forest System lands that
would be affected by the proposed Atlantic Coast ipeline Iroject. A number of
cllcels have nol been unulveed due lo oulstanding data and analvses. Wilhout
having all of the mformation requesied lor the projeet. the Forest Service cannol
provide detailed comments on potential avoidanee, mminnzation, and mitigation

stratcgias.'\“

" Letter from Clvde “Thompson. Forest Supervisor, U.$. Forest Service. to Nicholas
Tackell, FERC (Nov. 18, 2016), inchxled as Attaclunent 11

1 Amendment to Applivation of Allantic Coast Pipeline [or a Certificate of Public
Convenience and Necessity and Dlanket Certification. No. CP15-3534-001 (TT'RC Mar.
11, 2N6).

M Letter feom Clvde Thompson to Nicholas Tackerr. Attachmene 11,
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The need for mlormed cvalvalion ol nisks and mitigaiion oplions cxlends o
other arcas in the roure of the praposed Atlantie Coast Pipeline projeet, as well as
1o the National Forests. By insisting on receipl of eritical information and analysis
a3 a prerequisite Lor decisions on Lhe projeet, the Torest Scrvice is meciing its own
oblipations and demonstrating an appropriate standard of review for other permit-
aranling agencies and the concerned public.

Ihe lollowing Adlantie Coast Pipeline project intormation that the Forest
Service requires is directly relevant to the proposed Ilue Ridge 1110,
2. Atlantic has failed to provide requested information on high-
hazard locations, renderving the deatt EIS incomplete.

As disenssed i Seetion 0, the Vorest Serviee has repeatedly raised
concems aboul the high-hazard conditions Lhat the Atlanlic Coast Pipeline would
encounter in the central Appalachian region. noting that “ditlicult siluations
melude sieep slopes, prescoce ol headwaler streams. geologic lormalions with
high slippage potential, highly erodible soils. and the prosence of high-value
natural resources downslope of high havard areas . . . exacerbaled by high annual
rates ol precipitation and the potential [or extreme precipilation events, "

As described above, Atlantic proposed a “lest in Class Program” that

delers cntical detu cathening, analvsis, and planning wntil aller environmental

B Letter from Clvde Thompsom, Forest Supervisor. 178, Torest Serviee, to Kinberly 1.
Bose. Secretary. FERC (Ocr. 24. 2016). included as Atcachment 12
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revicw and permilung. For the purpose ol informing a preliminacy determinalion
of Forest Plan consistency, the Pevest Nerviee asked Atlantic to instead
demonstrale Lhat the Allanuc Coast Pipeline can be built wilthout unacceplable sk
ol resouree damage ¢ 1) by documenting the ¢llectiveness ol control methods and
(2) bv developing site-specific stabilization designs for selected arcas that present
high risks for slope failure. slippage, erosion. and sedimentation. ™ Oualy limited
mtormation lzs been provided i response 1o (s request,

One of the high-hazard areas selected for site-specific analvsis is in the
GWNF on the western slope of the Blue Ridge near Allantic Coast Pipeline mils
post 133, about two miles north of the pullback workspace tor the proposed 110D
(see Figure V1I(n)). Similar high-hazard conditions are present in the proposed
HDD arcu. Based on geolowic and topographic Luctors associated with slope

Luilores in the region. the geohazard risks mav be cven more extreme in the HDD

M6

Companies/Organizations Comments



s61-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-8
(cont’d)

s

operations area.”’’ Atlantic identified the area as susceptible to debris flow

548
hazards,™

FIGURE VIl(n) — One of the high-hazard areas selected jor site-specific analysis by the Forest
Service is located in the Buck Creek watershed near the center of this photo, The HDD pullback
area for the proposed ACP would extend from the western slape of the Blue Ridge in the
Soreground. The ACP would follow Back Creek northward and turn west across the Shenandoah
Valley in the distaice, Back Creek is identified as @ Priority Watershed i the Forest Plan for the

**" Many of the debris-avalanches and landslides that occurred in the 1969 Hurricane
Camille catastrophe were associated with the type of granitic and basaltic rock. saprolite.
and soil present in the proposed HDD operations area. See Mervin J. Bartholomew.,
Geology of the Greenfield and Sherando Quadrangles, Virginia, Virginia Division of
Mimneral Resources, Commonwealth of Virginia (1977), hitps:/'www.dmme.virginia. gov/
commercedoes PUB_4.pdf.

“* Dominien Transmission, Inc., Geohazard Analysis Program Phase 2 Report, Atlantic

Caast Pipeline and Supply Header Praject, Table 3-2 (Aug. 2016) (prepared by
Geosyntee Consultants, Inc.). Submitted to the Commission Aug. 2, 2016.

226

Companies/Organizations Comments



£€S61-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-8
(cont’d)

CIFNE & designation tThar places o priovite on evalnation of praposed setions that cowld affect
weler epediy.

b, Atlantic has not provided adeguate infvrmation regarding
stormwater management.

Atlantic conlends that preparalion and implementation of post-construction
stormwaler munagement are nol required [or the Atlantic Coast Pipeline on
National Iorest lands beeause areas disturhed by pipeline-related construetion will
be restored 1o pre-development runoll condition: “[Floresliopen space or managed
turl will be retumed o a vepetative stale und churactensties ol stormwaler runedl
should remain unchanged. Therefore. post-construction stormwarer management
will not be required ">

This is the same argument made in Atlantie’s 2016 Annual Standards and
Specifications submission to the Virginia DEQ.™ Atlantic further arpues in its
submission to the l'orest Service that regulatory apencies in both Virginia and
Wesl Virginiu recognize thal construclion ol aboveground and underground lincar
utilitics “may not result in changes™ to the post-development runoff chavacteristics

of the land surtace. ‘I'he Farest Service responded to this argument by asking for

S Atlantic Coast Pipeline, LLC. Drapi Consiruction, Uperations. aid dalmigmance
Plars (Aug. 2016) (prepured hy FRM). Submitted 1o the 178, Forext Sarvice and the
Commission Aug. 22, 2016, Included in the DEIS at G-1-G-184,

Dominion Transmission, ne., 2616 Annwa! Stunidurd's und Specificotions for Erosion
and Sediment Control aid Stormwater Management for Constreetion and Mainienance
of Pipeline Projecrs lis Virginia (Feb. 2016).
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specific dovumentation that justifics nol considening posl-consiruclion slormwaler
I'I’I«’I.l'l?lgC!!!L‘!!f MEASIres.

The Forest Service responded to (his argument by asking lor specilic
documentation  that justifics nol considering  post-consiruction  stormwalter
management measures: “While it is true that the ACP pipeline as proposed may
nof creute a signilicunt increase in impervious surlace along the majority ol its
roule, there will be signilicant permunent chinges o (he vegetalive composition ol
the pipeline corridor. as well as potential changes to soil compaction and other
environmental conditions. These changes wgother will have o measurcuble impact
on the ability of the Jand within the pipeline corndor to intercept, absorb, and
retain both aboveground and belowground flow. ™

c. Atlantic has not provided adequate information with regard to
open-trench limits.

Atlanue bas advised the Torest Service ol ils intention 1o seck a varianee (o
Virginia's open-trench limit: “The Virginia Frosion and Sediment Control Taw
Minimum Standard 16a requires thal no more than 305 feet of trench remain open
ul one e, However, this reguirament would significantly slow construction and

increase the amount of time the work area remains disnubed, In accordance with 9

"I ULS. Torest Service's Comments on the Construction, Operation. Maimenance Plan
lor the Proposed Allantic Coast Pipeline Project, Nos, CP15-354-000, CP15-354-0001
(FERC Nov, 10, 2016). https:#www. fensda.govy Intamet FSE_DOCUMENTS?

Fseprd 327979 pd (L (TISFS COM Plan Commnents™).
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VAC 235-870-50. Adllanuec will request thul DEQ waive Mimmum Slandard
164 .-::'?i'l

The Forest Service responded that Atlantic has nol presented proof that the
open-trench limit causes o siunilicant increuse in disturbanee and construetion
time in stecp mountainous terrain, eiting a recent example on National 1'orost land
where the result was unacceptable: “This standard is in place to help minimize
crosion and sedimentation, Unknown o the USES, a waiver was grmled Lor the
Celanese pipeline replacement. and there was excessive erosion and sedimentation
al this location [ollowing a heavy ruin event. Sweh o waiver woudd not be allowed
on XIS fands, . .. Construction practices shall be planned in such a manner that
the minimum standard 1Ga is met. . .. No variance shall be granted on NFS lands
withoul sile specilic approval by a USFS AO [Authonzed Olheer] pnor (o
implcmcnlmion."':"“ The ciled Celunese pipcline replacement projeet 1s descrbed

in Figure V11(o).

" Atlantic Cosst Pipeling, 1.1.C, Orafl Construetion, Operations, and Mamtenanee
Slans (Aug, 2016) (prepared by ERM). Submitted to the U8, Forest Sarvice and FERC
Aug. 22, 2016 Tncluded in the DETS at G=1 1o G-184.

22y

UISTS COM Plan Commienis.
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FIGURE VII0) — A comparatively small 2014 pipeline replacentent project in the Jefferson
Narional Forest on Peters Mouniain in Giles County, Virginia A variance to the 500-foor
open trench limit vwas requesied for this project. Although slopes exceeded 40%, the DEQ
approved the verianee request, allowing a 2.000foot open trench. No water Interceptor
diversions were installed during tenching. Following a rain event that occwrved shortly
before the above phote war laken, a Forest Service employee described luving “never seen
that much sediment move off site before." A case-study report v posted af
s, pipelineupdate orglease-siudy-no-1/,

The Dominion Pipeline Monitoring Coalition conducted a study of open-trench variance
requests for pipeline consiruction projects i Virginia. Fifteen variance requests were submitted
herween Janwary 2011 and July 2004, and all were approved The authovized apen-trench
lengths ranged between 500 feet and 15 miles, with an average length of 2.3 miles. Nothing was
discovered in DEQ d. w5 to indi that an bysis wos dricted to enstre that these

varignces would not cause illegal dive harges and water quality degradation.

d. Atlantic has provided insutficient information to address the
impacts of road construction on slope stability.
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The Forest Service has clearly indicined that ESC plims wall be required Lor
Atlantic Ceast Pipeline access voads in the National Porest, including new,
upgraded, and reconstrucled roads. Detailed soil surveys will be required o ensure
thut access rouds are designed 10 support the mnticipated level ol use, Additonal

information, including analysis of cut and fill slopes will be required 1o assess the

- . . . . 45 . .
potential for road conslruction lo impact slope slability.”™ This Jevel of

mvestigation md plunning may nol be required Lor Atlantic Coust Pipeline aceess
roads that are not in the National Forest. As indicated in Section 5.1, it is not clear
whether state or local-level government will be responsible for ESC plan review
and complionce oversight for aceess reads associated with the proposed Blue
Ridge HIND and contingency DI’] operations. It is also not clear. given the extreme
wrudients, how these rouds can be constwcied in compliance with aceepled

standards.

D.  Conclusion

The feasibility of drilling under the Blue Ridge is crucial to determining
whether the Atlantic Coast Uipeline can go forward along the proposed route. In
light of the uncertainly of suceess ol cilher method, arising [rom uncertain and
problematic geologic and topographic conditions, the deficiencies in the draft LIS
discussed in this section are particularly troublesome. Neither the risks nor the

polenlial environmentul impacts of drilling through the Blue Ridge using cilher the

i
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CO87-9

HDD or the DPl mehod are adequatcly cexplored in the drali EIS. The only
adequate cure for a draft 1S s0 lade with missing, mmisleading, and insufficient
mformalion on an issue of such cenlral importance is issuance of a revised drall
EIS that will allow the Commission and the Forest Serviee 1o luke o hard look at
the environmental impacts of attempting to use 11112 or DPI[ to drill through the
sleep. uncertuin terrain ol the Blue Ridge.

1IX. Lapacts to the Virginia Outdoors Foundation®s open-space
)
easements,*

Atlie's proposcd route Lor the Atlantic Coast Pipeline would cut across
ten properties an which the Virginia Ontdoors Foundation (VOIT) holds open-
space easements.  The ten properties are localed in lhe largely undeveloped
landscape ol the central Appaluchian Mountains. a region charactenized by s
extracwdinary natural beauty, pristine headwaters, dense forests, and nch wildlite
habitat.  As discussed Jurther below, Atlantic’s elTorts 10 build the Atlantic Coast
Pipeline through these propertics i spite ol prolections the opens-spuce cascments

were intended to provide has generated intense public opposition and controversy

T Commenters mcorporate by reference prior Milings with i Conmmission discussing
he VOF vonservation easemenl issue: Shenandoah Valley Network et al., Motion o
Rajeet Proposed Route through Conservation Tasements in Virginia, FERC Docket Nos.
CT13-534000, CPI3-5340010, CPI5-555-000 (el ibrary No. 20161013-3079) (Oai. 13,
2016). included as Attachment 32, Shenandoah Valley Nerwork et al.. Comments
Concerming Conservalion Easements in Virginia, FERC Docket hos. C1,P-15-3540-0400,
CP15-554-001, CI'15-555-000 {eLibrary No, 20161213-5282) (Dec. 13, 2016), included

=]
E)
]

CO87-9

See the response to comment CO86-9.
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[ar bevond the region where the en properties are located. Despile the importance
of the issue and the public controversy surrounding it, the draft 1S ignores the
impacts to the len properties and VOF easements almost enlively.

As allirmed most reeently in VOI s Murch 10, 2017 comment leller o the
Commission on the deatt EIS, “VOUI has consistently taken the position that
conslruction. maintenance und operalion of the interstale gus transmission line is
meensisient with the open spuce protections allorded by the subject cusements.” ¢
Yet despite this clear conflict, the dratt FIS fails to provide anv meaningtul
analysis ol the projeet’s dircet or indirest impacts on sach property. or the specilic
conservation rescurces located thercon that cach open-space casement is intended
to protect. MNor does the draft EIS even attempt to assess the damage that
Adlantie’s cllorts o raverse the VOF casements would have on a kev parl ol
VOF s mission that relates o and the broader stule inleresl in using open-spce
and conservation casements to preserve the natural, scenie, historie. scientific,
open-space. and recreational areas of the Commonwealth.™’ In short, the analvsis
ol the mmpacts that would resull [rom constructing the project across hese

properties in contravention of the purpase of the VOI7 apen-space casements and

% Latter from Trett Glymph, Fxee. Dir.. VO, 1o Kimberly D, Bose. See”y. FTERC (Mar.
10, 200 7). included ws Attachment 34,

7 See Va. Code Ann. § 10.1-1800,
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specilic  protections  they mnclude does nol pass muster under NEPA.™®
Consequently, the public’s opportunity to comment meaningfully on the draft LIS
is thwarted *

A. The draft EIS impermissibly fails to assess the project’s impacts on
parcels with VOF open-space easements and the specific conservation
values they protect.

Section 4.8.5 (Recreation and Special Interest Areas) ol the dralt EIS
mentions that the route for the AP-1 mainline crosses 8.7 miles of VOI' casements,

and Table 4.8.5-2 lists the ten VOI easements at issue’™ and a few “features” of

8 e Dep't of Transp. v. Pub, Citizen, 541 1.8, 752, 768 (2004) (describing one ol the
purposes of NEPA as ensuring “that the relevant information will be made available 1o
the larger audience that may also play a role in both the decisionmaking process and the
implementation of that decision™).

¥ See League of Wilderness Defs./Bliwe Mountains Biodiversity Project v. Connanghton,
752 F.3d 755, 761 (91h Cir. 2014) (“Inlormed public participation is in reviewing
environmental impacts is essential o the proper funclioning of NEPAL™),

60 A separale lhle in the DEIS al 4-310 (Table 4.8.5-1) lists recreation and special
interest areas affected by the Atlantic Coast Pipeline route. It includes the ten VOF open-
space casements included in Tahle 4.8.5-2, as well as two additional ones: the Scott
limberland propeny in Dinwiddie County, and the Brandon propenty in Brunswick
County. Regarding the Timberland parcel, the casement on that property was proposed
1o VOF afler Atlantic had made VOF aware of the proposed route for the Atlantic Coast
Pipeline. As a result. and in line with VOF policy, the Timberland deed of easement was
drafled with a provision that explicitly allows Atlantic 1o acquire a utility casement
through the property for the Atlantic Coast Pipeline, Because the cascment on the
limberland property and its specilic prolections were negotiated with the disturbance
trom the Atlantic Coast Pipeline assumed. these comments do not focus on the impacts of
the project on that easement. As for the Brandon property, VOF stalT informed SELC via
email on March 13, 2017 that no VOF open-space easement was ever recorded for that
parcel, so its inclusion in the table as a VOT open-space casement is in crror.
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cach of the cused properiies. In some mstances, the hsted feures are among the
cemservation values cach casement secks to peoteet, but the list is unacceprably
meomplele. For example. the lable notes that the casement on the Normandy
Capital property and the casement on the Rice property both proteet land that the
National Audubon Socicty has designated as the Alleghany IHighlands Important
Bird Area (IBA). However, Lhere is no mention that the Suunders property lies
willun the Central Piedmont 1BA and that this s one ol {he speeilic conservalion
values that easement is intended to prote::'r.'““1

Further. nowhere does the table or the surrounding text indicaie how the
project’s crossing of a particular cascinent will impact any of the propertics with
regard to the features (or portions thereof) referenced in Table 4.8.5-2. or with
regard 10 any olher speeilic conservalion purposes ciled mn cach casement. There
15 one mere senlenee of purporicd analysis on page 4-324 that suggests the impacts
on cach cascment would be the same as the impacts desenibed in the separate
section of the dratt F1S on land use. This reference certainly does not suffice. as
nothing in that scelion asscsses the degree ol impacts 1o cach cased parcel or the
gpecifie eomservation resonrees (or portions thereof) sitared om them,  Wirhout

knowing lhe extent to which the project will directly and indirecily aflect the

1 Nee Doed of Gift of Tasement from Saundors and Saunders to VOT 6 (Nov. 28. 2012),

mcluded as Atachment 35
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conservalion resources lhul an open-spuce cascment 13 inlended o prolcel, 1l 1s
impossible to determine e impaet the projeet will have on that casement "

For example. a number of the VOE easements reler lo scenic viewsheds on
the cased propertics and adjucent arcas that the casements are intended 1o protect
and preserve, such as reercational trails in the Gearge Washington National Forest
(GGWNF). More specifically. the deed for the VOF easement on the Normandy
Capital property states that the casement is intended to proteet the viewshed as
seen from a public trail in the GWNKL that mns along the ridpe of Tower
Mountuin. ™ Similarly, the deed [or the VOF casement on the Revercomb
property makes clear that cascment is intended to protect viewsheds from two

trails—the Walker Mountain Trail and the Shenandeah Mountain ‘I'rail—that

=00 note, seclion 4.5.3.3 (Important Bird Areas) of the DEIS consisls o a one-
paragraph gengral discuszion on IBA= and mcludes a table summarizing the soven THRAs
the project would cross. Although the table mentions both the Allcghany Highlands and
the Czntral Piedmont IBAs, there is no discussion of the impacts the project will have on
any of the 13As moch less e portions of the 113As that the relevant VOF casements
are inlended 10 protect. Rather, the text simply states that “[tJbe FERC and FWS MOU
requires (he wgencies and Applicinls (o identily measures 1o prolect. restore, and manage,
as practicable. IBAs. and other significant bird sites that oceur on lands impacted by
projects.” DEIS al 4-158. Merely stating that a memorandum of agreement reguires an
applicant to identity measures 1o protect. restore, and manage [BAs does not provide an
atequate peture of the impact the project will have on those resources, and 11 certamly
does not indicate the impacts on any open-space easements spevifically entered inwo with
a goal of helping  presarve them.

Ll

? Nee Deed of Gift of Fasement from Normandy Capital, LLC to VOT 4 (Oct. 29,
2013}, included as Attachiment 36.
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Iraverse GWNF property on ndgelines above the pmpcrl_\-‘.':";" In addition. the deed
tor the VOIT casement on the Hright praperty explaing that the casement will help
protect lhe view from the Brushy Ridge Lrail in the GWNE,™

In subscetion 4.8.8 (Visuul Resources), the drall EIS acknowledges that the
project’s  general impact on  seenery would be the most severe where
“mounlainsides and ridgelops with a predominant surrounding landscape characler
ol et forest canopy” wre viewed Lrom valleys and adjacent mountains,™
Notably., several of the properties protected by the VOI* easements at issue consist
largely ol loresied and mountainous terrain al high clevalions, so the project is
likely to undermine the seenic conservation values those casements are intended to
protect. Yet the draft H1S includes no discussion of the impacts to the views onto
lhose protecied properiics.

Severul ol the VOF cascmenls ol issuc are also inlended o prolect
forestland, and vet there is no discossion in the dratt LIS of the impacts to forest
resources on these parcels. For example. forest preservation is a key purpose of
the deed [or the Normandy Cupital property: three ol the casement’s recitals of

eonservation values perain to the protection and preservation of the significant

* See Deed of Gill of Easement from William Phillips Revercomb and Cindy Powell
Ravercomb 10 VOT 4 (Sept. 15, 20117, inchnded as Attachment 37,

" Kee Deed of Gift of Fasement from Tester D, Tiright to VOF § (Apr. 28. 2016},
included as Attachment 38

*CDEIS at 4-336-37.

Companies/Organizations Comments



Y961-Z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-9
(cont’d)

acreage ol upland lorest located on that properly. and wildlile habital 1s relerenced
among the resotrees that the protected forestland henefirs. ™ This forest is also
designated ax core forest by the Commonweallh of Virginia's 2007 Virginia
Naturul Landscape Asscssment (VaNLA) Yet (he most densely lorested portion
of this property would be bisceted by the Atlantic Coast Pipeline route and the
assoclated uccess road, resulling in significant impacls 1o Lhe easement and its
conservation purposes thal are nol assessad i the drall LIS, Specilically, based
on a (18 analysis of core torest as designated by the 2007 VaNI.A_ the clearing
required for the 125-lool pipeline construction corridor and the aceess road across
the property would result moa direct loss of 18 acres of torestland. Another 144
acres of interior forest would be converted to edpe habitat, hased on a 300-foot
buller [rom the lorest edge. In addition, indireet ellects would melude signilicant
[ragmentation ol the core orest arca on the properly where the pipeline and road
would slice 1t into smaller patches with less habitat value and lower habitat
connectivity.™®

Similar impacts would oceur on the heavily=lorested Teague property, the

deed of casement for which highlights the mulri-aged forest and the rich wildlife

" Kee Deed of Gift of Fasement from Normandy Capital at 4.

¥ vee Todd Tookinghill, Aaalyais of Porential Fragmeniation Impacrs of the Arianiie
Coasi Fipeling Proposed Ronte (2017), included as Attachment 15.
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habilat 1 provides as conservation values that casement 1s intended 1o protocl."w
On that praperty, the proposed Atlantic Coast Pipeline route hiscets the middle of
the property, lragmenting a core foresl area. Again, based on a GIS analysis ol
VaNLA-designaed core forest, the cleuring required for (he pipeline would
destroy 17 acres of core forest, and another 97 acres would be altered from interior
torest 10 edge habital. The damage 1o the Torest resources is also Lkely o impact
e portion ol o designated brook troul stream, Slony Run, that traverses (he
property (and which is another conservation value discussed in the easement’ ).
There 1y no mention in the draft EIS of these impacts 1o this protected parcel and
the conservation values the VOI' caseent is intended to protect,

The failure of the dratt E1S to assess the direct or indirect impacts to each
cased purcel or the spectlic conservalion resourees (or portions thereol) siwaled on
them makes 1 impossible 1o use the dralt EIS o gauge the eileet the Atlante
Coast Pipeline would have on these eascments,  [his precludes the informed
decision-making that NEI'A recuires. In order to satisfy NEPPA, the Commizsion
must [ully evaluate potential impacts 1o the casements” conservation values in o

revised draft 1918,

" Kee Deed of Gift of Fasement from 1. Keith and Penny T2, Teague 1o VOT 3 (Nov. 16,
2007), included s Attachment 39,

)
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B. The draft KIS ignores the project’s impacts on V(H"s npen-space
casement program and Virginia’s land conservation efforts.

Aba broader level. the drall EIS also Gals 1o discuss 1he signilican] damage
this project conld do to VOI's ability to advance its stamtory mission, as well as
lhe overall elfectiveness ol open-space and conservation easements s lools in
Virginia's land conservation ellorts,  These are impacts that the Commission
should consider closelv—naot just as the agency works to remedy the deficiencies
in the drall EIS, bul as il delermines whether this proposed roule even warrunis
upproval.

According to the applications that Atlantic has submitted to VOF for
“conversions” ol open-space land under Virginia Code Ann. § 10.1-1704. he land
that wemld be permanently impacted fram the 50-foot-wide right-of-way that the
Commission recommends in the drall 18 would total 51.6 acres ol property Lhat
are prolected by these ten VOT casements. Another 73.8 acrey ol these properlics
would be impacted by temporary construction aceess roads and other related
disturbances.”™"  This major intrusion on lands thut are ostensibly protecled by
VOF easements would deeply undermine the public’s conlidence in Virgima's
open-space casemenl program. as exisling und polential casement donors would

leam and be deterred by the fact that the unique land thev seek to protect in

7 e . . — x ey . . . .

7! See Alantic’s Revised Applications lor Conversion or Diversion of Open Spave (Jan.
2017, http:“www. virginigoutdoorsfoundation.or gievent febrary-201 7-policy-casenent-
consideration’.
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perpeluily with a conservalion or open-space cusemenl would stll be vulneruble o
the siting of large-seale, federal infrastructure projects like the Atlantic Coast
Pipeline that could drastically affect a properiv's conservation values. As VOF
1sell noted in its September 6. 2016 letier o the Commission ubout the impact of
the Atlantic Coast Pipeline on the easements at issue:

The Commonweallh’s invesiments in conservalion could be

Jeopardized by the construction, operation and maintenance of 2

lurge-scale gus tunsmission line, The degradation ol protecied

resources may also resull in a loss ol conlidence in the ellecliveness
. 372

of open-space easements by the public.”

Morcover. allowing Allantic 10 constuel o natural gas pipeline across a
block ot open-space casements in violation of terms of those casements and their
conservation purposes would send a troubling message to utility companies
nalionwide. indicating lhat such casements need not be considered a signilicant
obstacle when plunning a pipeling route.  These impacts, which may nol lend
themselves o quantification in a table in the dvatt LIS, are significant nonetheless

and should be discussed in the NEI'A documents and factor into the Commission’s

decision=making.

5 Latter from Martha Tittle, Deputy Dir. VO, 10 Kimberly . Tose. Se¢’y. FERC
(Sept. 6, 20167 included as Attachment 40
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(. The draft EIS appears to assume prematurely that Virginia law will
allow Atlantic o procure a right-of-way easement across VOF apen-

Space easements.

The draft 1S contains an apparent misstatement — or af best a dismissive
prediction—that downplays the extent to which Virginia law. the easements at
wssuc, and VOF itsell all discourage the level of intrusion on open-space casemenls
thar the Atlantic Coast Pipeline would cause. Specificallv, page 4-325 states:

Based on a review ol the regulations pertaining Lo VOF casements, it

1s believed that the project would not be precluded [rom establishing

an easement for ACP on each VOF easement crossed.

The relerence 1o “regulutions pertaining 1o VOE casements” presumably
refers to Virginia Code Ann. § 10.1-1704 (and it is presumahbly the Commission.
as preparer of the DEIS, who holds the referenced “beliel™). However. the drall
CIS provides no cxplaation ol the reasons why the Comumission holds tns
“beliet.” Significantly, under that stamtory provision and the terms of most of the
ensements lhemselves, no parcel ol land or porlion thereol protected by the open-
space cascments atissue heve may be “eonverted” out of open-space use to allow a
right-of-way easement for the Atlantic Coast Pipeline unless VOF determines that
the proposcd conversion 1s both: (1) “essenlial to the orderly development and
growth of the loeality™ in which rhe pareel is located: and (ii) “in accordance with
the official comprehensive plan for the locality” in which the parcel is localed.*™

Unless and wnil VOI's Board ol Trustees makes that delermination lor a

¥, Code Anu. § 10.1-1704.
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parlicolar parcel. Adlantic s precluded Lrom establishing a nightl-ol-way cascment
om that parcel under Virginia law. And the VOI© Board has not made that
determination for any of the parcels at issue.”"

Atlantie onginally submilled drall applications lor conversions 1o VO in
May 2016, and it submitted revised applications in January 2017, Atlantic then
presented its applications to the VOF Board of Truslees ut the Board’s February 9,
2017 meeting, wlich alse meluded a general public comment session, o (he
weeks leading up to the meeting, VOI' received written comments from aver 200
people and organizalions vrging the Bourd o deny the § 10.1-1704 conversion

applications.

¥ I VOF s March 10, 2017 comment Tetier Lo the Commission on the drafl KIS,
Attachment 34, VOF explains that its Board of "lrustees voted at the Board's Febmary 9.
2017 mecting to deter a decision on Atlantic’s conversion appheations and also directad
VOF's Executive Director 1o provide FERC with the siall reports VOF ussembled on the
conversion applications, Those stalT reports contained a list of conditions that VOF's
staft recommended the Doard include as part of the comversions /77 the Doard of
Trustees Nods that Atlantic Coast Pipeline apphications meet the reguirements of Seetion
10.1-1704.” See Attachovent 34 (emphasis added). OF course, the Board did not
determine that tho applications met those statutory vegquivements, and it instead voted to
defer a decision indelinitely. VOF s drall RIS comment lelier now lisis those same
conditions and requests the Comumission to include them in any Final EIS and Certificare
of Public Convenience und Necessity if the Commission ultimately decides to issue those
itemns for this proposal. However, this request to the Commission to include certain
conditions {f the pipcling route 35 approved should not be misinlerpreded as the VOF
Board’s granting ol the vonversion applications. Nor it should be viewed as o change in
VOTF's congistout position that the Atlautic Coast Pipeline should avoid erossing or
itersecting VOT open space easements in the first place.
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Then. dozens of landowners. casement donors. Lanmers. reprosentatives off
land comservation organizations, and loeal povernment officials voiced their
opposition in person al the Hoard's February Y. 2017 meeting. highhghung the
damage that a VOT vole Lo approve the conversions would do to the public’s trust
in VOI' and the open-space casement program, among other serious concems.
The VOF Board voted at thal meeling 1o defer a decision lo allow for
consideration ol the Jurge volume ol inpul and inforation they were conlinuing lo
receive relating to whether the statutory requirements could be met. As a result.
currendy Adlantic is precluded by Virginia law [rom establishing right-ol=way
cascments on cach of the ten properties protected by YOI casements.

Iooking ahead. there is reason to helieve the current status will not change.
As sel [orth n the two [lings thal our organizations have made 1o the Commission
on this issue.”™ the two stalu lory Nindings relerenced above that VOF must make
in order to grant a conversion application are not satisfied hore. With regard to the
first prong, the speculative and indirect henefits Atlantic cites in its applications as
polenlially accruing 10 cach ol the [our localities atissuc il the pipeling is built arc
not cssential to their orderly development and growth,”™® As for the second prong.

lhe proposed conversions are inconsislent wilth numerous provisions in the otlicial

¥ Motion 1o Rejevt Proposed Route through Conservation Easements in Virginia,
Attachment 32: Commauts Concermug Conservation Fascments in Virginia,
Attachment 33,

o
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comprchensive plans of the [our localitics.”  Further, although the dralt EIS
refers to Atlantie’s applications “for sunor conversions,”™ " VOI has made elear
that “the proposed “conversions” under this code section are not minor and. in fact,

would represent the Jargest conversion of open space land in VOI's 30-vear

histary.

These statlory hurdles. as well as the consideruble public outery over the
proposed conversions and the very real threat they pose 1o public trust i VOI und
Virginia's open-space easement program, make any presumption that the VO
Board will volc 1o approve the conversion requests a risky one. Conscquently, the
“beliet” agsorted in the dvatt LIS that the projeet would not be preclnded by the
regulations pertaining to VOF easements is, at worst. a misstatement that indicates
a misunderstunding of Virginia luw and the currenl stutus ol Allanlic’s conversion
requests. Al best, il sounds like o dismissive prediction that runs counter 1o “the
Commission’s goal o melude state and local authoritics to the maximum ¢xtent
possible in the planning and construction activities™™ because it downplays the

value and legiimacey ol the decision=making process in which the VOI Board, the

a7

S id
¥ DEIS a1 4-325 (emphasis added),

™ Letter from Martha Little, Deputy Dir,, VOF, 1o Kimberly D, Bose, Sec'y, FERC
(Mee. 5. 2018), included as Attachment 41

! Traiscoannemal Gas Pipe Line Compai, 1O, 141 TTRC P 81091 (FL.R.C.) 61501
Nov, 2. 2012).
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CO87-10

allected localilies, an engaged public. and Adlantic are all sill paricipating.
ither way, this apparent “bheliet™ shomld not form the basis for any repe of NILPA-
based determination regarding Lhe signilicance ol Lhe impacts the project would
have on the VOT casements al issue or the broader open=space casemenl program,
and a proper NEPA cevaluation of these impacts must be included in a rovised draft

EIS.

IN.  FERC [ails to fully analyze the lifecycle GIIG emissions of the ACP
project.

In the ACP DEIS, FERC Lails 10 adequately evaluale the potential impacts
of the ACI® project, altematives to the project. or the mitigation of the resulting
mereases in Greenhouse Gus (GHG) emissions. As discussed i [urther detail
below, FERC must revise the ACP DELS o properly evaluate the hifeevele GLIG

emissions of the ACD project. as follows:

s TERC mwst uiilize the most recent values Lor methane global warming
polential:

¢ FERC musl quantily the projecled upstream and downsiream direct and
indirect GHEG emissions where possible, and conduct a strong qualitative
assessment where a quantitative analyvsis is not warranted; and

¢ FIERC musr fullv analyze all of the direet, indireet, and enmulative G11G
cunssivns resuliing lrom the ACP project and wse this anal ysiy to compare
altemulives Lo the ACP projeet and develop mitigation measures (o address
such emissions.

A. NEPA requires FERC to evaluate the upstream and downstream
impacts and climate change implications resulting (rom its certificate
approvals,

746

COg87-10

See the responses to comments CO55-1, CO66-4, and CO86-10.
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NEPA and its implementing regulations require federal agencies preparing

an EIS to analyze the direct and indirect effects of their proposed actions.’

Recent case law interpreting these requirements makes clear that agencies

evaluating energy infrastructure projects must analyze the indirect effects of their

582

construction and operation under the NEPA, ™" and that the reviewing agency does

not take the requisite “hard look” under NEPA when it fails to consider

L. . . 583
downstream emissions from the combustion of fossil fuels.

For example, the
Ninth Circuit has held that the impacts of GHG emissions on climate change are

precisely the sort of impacts NEPA requires agencies to consider in a cumulative

381 See 40 C.F.R. § 1502.16

2\ fid States Coal. for Progress v. Surface Transp. Bd.. 345 F.3d 520, 549-50 (8th Cir.
2003 )(finding that NEPA required consideration of the adverse air quality effects of
burning coal as an indirect effect of building a railroad that provided a more direct route
for coal transport to coal-buming electricity generating units);. Border Power Plant
Working Grp. v. Dep’t of Energy, 260 F. Supp. 2d 997, 1017, 1028-30 (5.D. Cal. 2003)
(requiring consideration of the emissions from a power plant in Mexico, which would
export electricity to the U.S., in the NEPA review of the transmission line).

1 Michael Burger, ef al., Columbia Law School Sabin Center for Climate Change Law,
Working Paper — Downstream and Upstream Greenhouse Gas Emissions: The Proper
Scope  of NEPA  Review, 1-33  (2016) (hereinafter, “Columbia Law™),
https://web.law.columbia.edwsites/default files/microsites/climate-

change downstream_and_upstream_ghg_emissions_-_proper_scope_of nepa_review.pdf
(citing High Country Conservation Advocates v. United States Forest Service, 52
F.Supp.3d 1174 (D.Colo. 2014), Diné Citizens Against Ruining Qur Environment v. U.S.
Office of Surface Mining Reclamation & Enforcement, 82 F. Supp. 3d 1201 (D. Colo.
2015) (order vacated in part; appeal dismissed in part, 643 Fed.Appx. 799 (10th Cir.
2016), WildEarth Guardians v. OSM, 104 F. Supp. 3d 1208, 1230 (D. Colo 2015)(order
vacated in part, appeal dismissed in part, 643 Fed. Appx. 799 (10th Cir. 2016), but see
WildEarth Guardians v. OSM, No. 12-CV-85-ABJ (D. Wyo. 2015)holding that the
agency’s analysis of downstream emissions was adequate, in part because the agency had
already disclosed emissions from coal combustion)).
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impacls alnall_\_-‘sis."m Likewise the TS, Dustriet Cowrt [or the Dhstriet ol
Colorade expressly required the federal govemnment to analvze the climate
change impacts ol ils decisions under NEPA ™ Plaintills there alleged that the
[ederal govemment Luiled 10 disclose the social. environmental, wnd cconomic
impacts of the G11G emissions resulting from its decisions.”™ Ie agency did nat
dispute thul it was required o analyze the indirect ellects o GHG emissions;
however, 11 Luled o nclude a discussion ol the impacts caused by these
emissions, arguing that such an analysis was “impossible.” ¥ Ihe court found
that the social cost ol carbon protocol was an available 1ool thal could have boen
vsed to quantity the climate impacts, The protocol was designed 1o assist tederal
agencies with cost-benefit analvses to quantify a project’s contribution to costs
s

associated wilh global climate change.”™ The court found that the [ederal

B o Ceater for iological Diversity v, Nationa! Hishvay Trofiic Sufety Admimstration.
338 F.3d 1172,1217 (9th Cir. 2008) (“the [act that “climate change is largely a global
phenomenon that meludes actions ... outside of [the agenev’s] control ... does not reloase
the agreney from the duty of assessing the elTects of its actions on global warming™).

E ligh Couniry Coiservarion Advocares v. 1.8, Forest Service, 52 T.Supp.3d 117+
(D.Colo. 2014).

B 1187,

I at 18890

i Jeb ut 1190,

¥ 1f (citing Sarsh E. Light, ¥EPA"S Foowrni: information Disclosre as o Quiasi-

Carban Tax on Agencies. 87 Tol. T.Rev, 511, 545-46 & n. 160 (Teb. 2013)) (moting the
EPA recommendation to the Stae Department 1o “explore... means 1o charucterize the
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sovemment should have taken o “hard look™ wt whelher this 100l could have
cemtributed to a more informed assessment of the impaets, and that the ageney's
explanavon lor omitting the social cost of carhon protocol m its tinal EIS was

0l

arbitrary and capricious in violution ol NEPA.™ The Courl explained that
“absent “anything in the record ... it is |not| reasonable to completely
ignore a 1ool in which an interugency group ol experls invested lime und
eapertise.™™ US EPA has likewise informed FERC that it disagreey thal
“no  methodology exists to determine how an individual project’s
incremental contribulion 1o [greenhouse gas emissions] wounld iranslats inlo
plivsical eftects on the global environment,™ ™

That same vear, the 1D.C. Circuit ruled that FERC must conduct a
consolidated environmentul review ol nawurul was pipeline scgments, becavse the
approvals ol these scgments were conneeled aclions wilhin the meuning ol

NEPA.™ The court also found that FLRC's LA was deficient in its failure to

impact of the (GH( emissions. including an estimate of the *social cost ol carbon’
associated with potenrial increasss of GIIG emissions™ in connection with the State
Duepartment™s review ol the Kevstone X1, pipeline).

g, ar 1191, 1193,
il an 1192-93.

293 - . v % - - .
EPA. Comments on the Diraft Guidance Mana! for Tavivonmenta! Reoort
Preparaiion for Applicutions Filed Under the Natwral Gas zct (Jan, 20, 2016).

2 Delmware Riverkeeper Netwerk v. [Fad. Tnergy Reg. Comni . 753 T.3d 1304,1308-09
(D.C. Cir. 2014),

249
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melude any meanmglul analysis ol the cumolative impacts of the pipeling
segments at issne.™! Specifieally, FIRC failed to assess the additive offeet
of the projects together with the eltects of existing or reasonably [oreseeable gas
development activilics in the project arca, including compressor stations, and other
infrastructure.”™ 1RC must evaluate the cumulative offects of its certificate
approvals, including GHG emissions, rather than reviewing individual projects

m isolution.
B. Recently issued CEQ final guidance demonstrates that quantification
tools are readily available and supports the need for FER( to evaluate

the lifecyele GIIG emissions resulting [rom its approvals and the
impacts on dimate change,

The White TTouse Council on Envirommental Quality (CEQ recently
issued final guidance explaining how federal agencies” NIPA analvses and
related documentation should evaluate the GHG emissions resulting [rom agency
wetion aud the wpacts ou climule u]1m1gu.59°— The gudimee, which milerprots

existing legal requirements under NEPA_ acknowledpes that .. climate change is

I at 1309,
M 1301,

60 he White House Council on Lavironmental Quality, Mna! Giidence for Federal
Departments and 2gencies o Consideration of Greenhonse Gas Emistions and the
Tffects of Climate Change in Notonal Ravicomneatal Policy Aet Revievs (2016)
(hereinaller, “CEQ final guidance™),

hrtpszi A wlitehonse govigites whitchouse. goviilessdocumentsinepa final ghg suida
nece pdt.

]
[y
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a fundamental environmental issue, and its effects fall squarely within NEPA’s

: 597
purview.”

CEQ recommends that federal agencies “use the projected GHG
emissions associated with proposed actions as a proxy for assessing proposed
actions’ potential effects on climate change in a NEPA analysis...together with
providing a qualitative summary discussion of the impacts of GHG emissions
based on authoritative reports such as the USGCRP’s [United States Global
Change Research Program] National Climate Assessments and the Impacts of

Climate Change on Human Health in the United States...”>®

CEQ recommends
that federal agencies quantify an agency action’s projected direct and indirect
GHG emissions, using available data and GHG quantification tools that are
suitable for and commensurate with the proposed agency action.**

Additionally, CEQ recommends the consideration of alternatives to
mitigate GHG emissions, stating that it is fundamental to the NEPA process.’®
“Agencies should consider reasonable alternatives and mitigation measures to

reduce action-related GHG emissions or increase carbon sequestration in the

same fashion as they consider altematives and mitigation measures for any

7 Id.at 2.

% 1d. at 9-10.

9 1d. at 11-12: see also White House Council on Environmental Quality. Greenhouse
Gas (GHG) Accounting Tools, https://ceq.doe.gov/current_developments/GHG-

accounting-tools htm] (last visited January 7, 2017).

0 Id. at 14 (citing §§ 42 U.S.C. 4332(2)(C). 4332(2)(E): 40 CFR 1502.14, 1508.9(b)).
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from the Clecrric Power

other environmental clfeets”™ In the natural gas context. the U.S. Department
of Imergy has suggested the econsideration of inercasing ntilization of existing
pipeline capacity and re-routing natural gas lows as allernatives o new natural
s inlrastructure. ™

FIFRC has asserted that it limits its NIZPA roview to avoid chasing “romote,

speculative or unreasonable conneclions 1o upstream production zones or the [inul

use of the gus)” 3 | lowever, CLQ addresses this very sitiation i ils linal
guidance. explaining that “when an agency determines that quantifving G116
cmissions would not be warranied becuuse 1ools. methodologics, or dala inputs are
not reasonably available, the ageney should provide a qualitative analysis and its
rationale for determining that the quantitative analvsis is not warranted ™ Thus,
1Ll FERC asserts that i1 1s unable o quantily the indircel GHG emissions resulting
[rom its corlilicate approvals, such as lrom the gus dnlling that would be required

o supply the gas for the ACP, it should, at a minimum, provide a qualitative

N id s

s, Dep™t of Enerpry, Notural Ges |

eirnetire fmiplicalions of Inereased Demeand
cror, 1, 31 (2015),

hitp:fenergy. goviatesiprod Tiles 201 502119400820 e port¥ 20 Natural Y 5 20 Cias 6200
trastructure®s20V _02-02.pdf.

™ Seam Sullivan, New ciimate wuidance o warling porel” ax FERC weighs expanding
reviews, SNL Financial, August 4, 2016,
Irpssiwwww snl.comyTutevactiveX ‘anticle. aspx 2D 37307606,

M2 CFQ Final Guidinee a1 12-13,

]
"
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5

analysis o the chmale chunge implications 11y decision.™  Because the
cemstietion and operation of new interstate namral gas mtrastructure approved by
FERC result in increased lilecyele GHOG emissions Lo the almosphere, FERC
must evaluuwte these impacts and compare altemulives and mitigation meusures o
address such emissions.

Further. consideralion ol these ellects is consistent with the Naturul Gas
Act™ FERC will issue o certilicate only “where the public benelits ol the projeet
outweigh the project’s adverse impacts,” which includes analvsis of clean air
impacts and covironmental ilm::m:ls.":na The Natural Gas Act declares that “the

business of transporting and selling natural gas for ultimate distribution to the

public is affected with a public interest. and that Federal regulation in matters

W i L 13

% Katherine 1. O s Divapr Chdonee on NTPA Climete Analyses: Porential fnipacts
on Climate Litigation, 45 Emal. L Rep. News & Analvsis 10925 (20155,

GhT »
e id

% At omevink Rexickomts for Frotd Pro. coned Sfiy v. FRRC, 762 F3d 97, 102-05 n 1 (D0
Cir. 2014) (entation omuttad) . See alve Christopher ). Baleman, Yevward Greener i5R0
Regrilaiion of ihe Poveer Industry, 38 Harv, Envil, L. Rev, 275 (2014) (Note this article
pertaing to the Tedoral Power Act (TPA) Tt is apphicable, however. hecause the FPA and
NGA hive heen “interpreted consistent]y™ heciiise of their similarities. Sue ¥ remamisaon
Aceess Poiicy Snudy Crp. v, Fed. Energy Reg. Comes ', 225 T .3d 667, 686 (D.C. Cir,
20000 (witing Emvermnental Achon v, Fed, Poergy Reg Commn, 996 F.2d 401, 410
(D.C.Cir 1993): Tennessee Gas Pipeline Co, v, Fed. Energy Reg. Comun’n, 860 F.2d 446,
434 (D.C.Ow V988Y 0 see alyer N rkunmsas Fa. Gas Co. v fafl 453118 5371, 5770 7
(1981): see also dlen Wilities Co. v, Fed, Energy Reg, Cown'’n, 760 F.24 1321, n. 6
(D.C. Cir. 1983) (Tt is. of course, well sertled that the comuparahle provisions ot the
Natural Gas Act and the Federal Power Act are to be construed in pari materia’)).

»
[
W
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relating to the transportation of natural gas and the sale thereof in interstate and

. . . P 609
foreign commerce is necessary in the public interest.”

The public interest
orientation of this language requires FERC to consider not only the private costs
and benefits of interstate natural gas transmission, but also the environmental
externalities that would be borne by the public as a whole, including upstream and
downstream GHG emissions and their impacts on climate change.®'’

C. FERC failed to evaluate the lifecycle GHG emissions resulting from the
ACP project.

1. FERC utilized an outdated methane GWP in the ACP DEIS.

In the ACP DEIS, FERC used outdated tools to calculate the ACP projects’
GHG emissions and their impacts on climate. Specifically, FERC used an outdated
100-year global warming potential (GWP) value for methane of 25%'! to compare
the global warming impacts of different GHGs that will be emitted by the

612

project.” “ However, the Intergovernmental Panel on Climate Change (IPCC) has

9 15U.8.C. § 717(a).

610 Christopher J. Bateman, Toward Greener FERC Regulation of the Power Industry, 38
Harv. Enwtl. L. Rev. 275, 301 (2014).

“IUACP DEIS at 4-441,

612 o re . ¥ . ol . .
12 See 1S, Environmental Prot. Agency, Understanding Global Warming Potentials,
hitps: www.epa.gov/ ghgemissions understanding-global-warming-potentials(last visited

January 7. 2017).
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released a newer 100-year GWP for fossil methane of 36.°* FERC must therefore
use the most current methane GWP, and GHG emissions should be calculated
using both the 20-year GWP of 87 and the 100-year GWP of 36.%"* This is because
methane has greater radiative forcing, but a shorter atmospheric lifetime than
carbon dioxide (CO,).°" Thus, relative to CO,, methane has much greater climate
impacts in the near term than the long term, and, therefore a short-term measure of
climate impacts would be most effective in considering policies to avoid
significant global warming within the timeframe stated in the United Nations
Framework Convention on Climate Change Paris Agreement Paris Agreement.®'®

For easy reference, the table below depicts the updated methane GWP.

13 Intergovernmental Panel on Climate Change, Climate Change 2013: The Physical
Science Basis. Contribution of Working Group [ to the Fifih Assessment Report of the
Intergovernmental Panel on Climate Change (2013) (hereinafter, “ARS5™),
http:/www.ipee.ch/report/arS/wgl/.

M Id. at 87-88; see also U.S. Dep't of Energy. Life Cyele Greenhouse Gas Perspective
on Fxporting Liguefied Natural Gas, 1, 8 (2014),

https:/'www.energy.gov/sites prod /files/2014/05/116/Life?20Cvele?e20GHG?020Perspe
ctive®s20 Report. pdf (last visited January 7. 2017) (using a 20-year GWP to calculate the

lifecyele GHG emissions from LNG exports to European and Asian markets).

1 1, (citing Gunnar Nvhre & Drew Shindell et al., Anthropogenic and Natuwral
Radiative Forcing in IPCC, Climate Change 2013: The Physical Science Basis,
Contribution of Working Group 1 to the Fifth Assessment Report of the
Intergovernmental Panel on Climate Change (2013)),

http:/www.climatechange2013. org images report WGIARS Chapter08 FINAL. pdf.

®1% 1d. at 88 (citing the United Nations Framework Convention on Climate Change Paris

Agreement, FCC/CP/2015/L.9 (Dec. 12, 2015)).
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Table &7 | G chnsion nf fi=ate-ravhan fendeerks I Ik} in mssoess i smiveens ol the miliaied noe 0 G gases (imae-rachor Sncharks =
espense o the fsded).
Lifetime {years| L GWPy, GIP, GTPyy
o 124 Wk ] n & ¢
vt ] ] m 1"
-1 34n 124 ook e 1300 5 )
vzt e 1550 nw 53
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no (i Hu e 5 m 3
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o, snnn ook = &R s 200
Wiz 4 130 s 340
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Figure 1X{a): Table 8.7 from the IPCC Fifth Assessment Rxepurtﬁ17

Using the most current available scicnce, the correct 100-vear GWD for
fossil methane with carbon climate feedback is 36."" 'IRC must recalculate the
GHG emissions ulilizing the most current value [or the methane GWT.

FERC must also caleulate GHG emissions using the 20-vear GWP of 87,
IFIIRC atates in the ACP DEIS that the 100-vear GWP was selected because “these
are the GWDs thal the EPA has established for reporting of GHG cmissions and air
permitting requirements. This allows for a consistent comparison with these

5610

regulatory requirements. However. the caleulation of GHG emissions using

both the 100- and 20-vear GWPs will not diminish I'IZRC’s ability to make

T ARS at T14.
% Ay shown in the fable, the 100-vear GW I [or methane with carbon elimate [Gedback 15
34, and as stated in footnote b of the table. the valus is higher by 2 for fossil methane dus

1o COx firom methane oxidation.

8% ACP DEIS at 4-441.
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consistent comparisons amongst regulatory requirements. As stated above, FERC
must calculate the GHG emissions using both GWPs because methane has greater

radiative forcing, but a shorter atmospheric lifetime, than carbon dioxide.®®°

2. FERC Failed to Adequately Assess the Emissions and Impacts
Resulting from the ACP Project.

FERC acknowledges in the ACP DEIS that CEQ’s final guidance outlines
how NEPA analyses and documentation should address GHG emissions and the
impacts of climate change.””! In FERC’s recent guidance manual released in
February 2017, FERC acknowledges that GHG emissions estimates “should
include the emission categories and/or methodologies described in the most
current version of the CEQ’s guidance on GHG emissions and climate change, as
applicable.”** However, FERC’s GHG analysis in the ACP DEIS falls short of

that standard.

2% Gunnar Nyhre & Drew Shindell et al.. Antropogenic and Natural Radiative Forcing in
IPCC, Climate Change 201 3: The Physical Science Basis, Contribution of Working
Group 1 to the Fifth Assessment Report of the Intergovernmental Panel on Climate
Change (T.F. Stocker et al.. eds., 2013),
hitp:‘'www.climatechange2013.org/images/report WGIARS_ Chapter08 FINAL.pdf.

1 See, generally, CEQ final guidance.

%22 Federal Energy Regulatory Commission, Guidance Manual for Environmental Report
Preparation for Applications Filed Under the Natural Gas Act (2017) (last visited March
7. 2017): https:'www ferc.eov/industries/ gas/enviro/guidelines/guidance -manual-
volume-1.pdf.
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FERC umplies that the CEQ linal guidanee docs not apply 1o the ACT DEILS
becanse the NILPA process was already om-going when the CIQ final gnidance
was issued " However. the CKQ final guidance states thal agencies should
“exerelse judgmcnl"ﬂ" when considering whether (o apply this guidanee 1o an on-
gaing NIEPA  process. Moreover, the guidance interprets evisting legal
requirements under NEPA. FERC must evaluate and disclose the lilecycle GHG
cmissions that will result [rom the ACP projeet (o mnlorm the public ol its impagts,
Without this analvsis. FERC cannot fulfill its NIZPA obligation to fully disclose
and consider the eavironmental and climate costs 1o the public in balimeing the
rublic benetits against adverse offects i ats test tor determming the public
convenience and necessity.

FERC lurther concludes i the ACP DEIS thul “[blecunse we cannot
determine the projects” incremental phyvsical impacls on the environmenl caused
by ¢limate change, we cannot determine whether the projects’ contribution to
cumulative impacts on climate change would be significant "®* However. this
purporled reasoning  thal a particular project has only ineremental impacts

relative ro global cumularive impacts on climate change — is not appropniate o

" ACP DEIS at 4-512,

1 CRQ final guidinee at 33,

% ACP DEIS a 4-511.

=]
L
S
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avowd Lully assessing the GHG impacts ol a project.  For example. CEQ staled n

the final guidance:

Climate change results [rom the ineremental addition of GIIG
cmissions [rom millions ol individual sources. which collectively
have a large impact on a global scale. CEQ recognizes that the
totality of climute change impacts is not atlibulable to uny single
action, but are exacerbaled by u series ol actions including actions
taken pursuant to decisions of the Federal Government. Therefore, a
statement that emissions from a proposed l'ederal action represent
only a small traction of global emissions is essentially a slatement
about the nature of the climate change challenge. and is not an
appropriate hasis for deciding whether or to whar extent to consider
climate change mpacts under NEPA, Morcover, (hese companisons
arc also not an appropriate method for characterizing the porential
mpucts wssociutled with o proposed selion and ils sllematives ad
miligations because this approach does not reveal anvthing beyond
the nature ol the climute chunge chullenge itsell: the [ucl that diverse
mdividval sources ol cmissions cuch make a relulively  small
addinon 1o global aimospheric GHG concentralions tha collectively

Ll

have a large impacl.
TFERC goes on 1o stale that “GIIG emissions [rom the proposed projects and
ather regional projects would net have anv direct impacts on the environment in
lhe projects area. Currently. Lhere is no scientilicully-accepled methodology
available 1o correlate specilic amounts of GIIG emissions 1o diserele chinges in
average temperature rise. annual precipitation fluctuations. surface water

temperalure changes. or other phvsical ellects on the environment in the Midwest

¢ CEQ final guidance at 10-11.
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region.”® This assertion runs completely counter to FERC’s recently published
guidance manual, which states that “[a]lthough climate change is a global concern,
the CEQ has indicated that NEPA analyses regarding climate change should focus
locally or regionally. You should provide the data needed to support our NEPA
analysis (e.g., the project’s contribution to GHG emissions; local or state GHG
emissions; and any local, state, or regional goals for GHG emissions or climate
change).”*®®

There are various appropriate methodologies available that could be utilized
to analyze the GHG emissions and climate change impacts of a project.”” In fact,
FERC could have accessed CEQ’s compilation of GHG accounting tools,

%% Even if FERC nonetheless concluded that no

methodologies, and reports.
widely accepted methodology was available, that would not be a valid reason for

failing to assess impacts. At a minimum, a qualitative analysis must be

performed:

27 ACP DEIS at 4-511.
28 Id. fn. 9 at 4-9.

2 See, e.g., CEQ final guidance at 12 ( “Quantification tools are widely available,
and are already in broad use in the Federal and private sectors. by state and local
govemnments. and globally.”).

#3 See Executive Office of the President of the U.S., Greenhouse Gas Accounting Tools
(last visited December 20, 2016), hitps:'ceq.doe.gov/current_developments/ GHG-

accounting-tools. html. Commenters note that these resources were available online
during the pre ion of the DEIS, but have been removed from the CEQ’s website since
the DEIS s release.
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When an ageney determnes that quantlyving GHG cmissions would
nol b winmanted becanse lools, methodulogies, or data mpuls wre not
reasonably  availuble, the agency should provide o qualitative
analysis and s rationale for determining Lhat the guanttative

analvsis is not warranted

Agencies shonld qnantify a proposed ageney action’s projected direet aned
indirect GHG emissions.  CEQ has explained how the scope of Lhe proposed

action should be considercd:

In order 1o assess cllocts, agencics should tuke account ol the
proposed action — including “connected” actions — subject 1o
reasonable limits based on feasibility and practicality. (Actions are
conneered it they: (1) Antomancally trigger other actions which may
require environmental impact statements, (i) Cannot or will not
proceed unless other actions are taken previously or simultaneously,
or: (i11) Arc interdependent parts of a larger action and depend on the
larger action [or their justilication s, Activities thal have a reasonably
close cansal velationship ro the Fedem! action, sneh as those thar
may oceur as a predicate for a proposed agency action or as a
conseguence of a proposed agzeney aclion, should be accounted Lor in
the NEPA anal ysis_&:

In the ACDP DEIS, VERC fails to comply with the NEPA requirement to
fully consider indivect and cumulative ellects. FERC stales thul “the upsiream
production and downstresn combustion ol gas i nol causally comiected because
the preduction and end-use would occur with or without the projects. I'herefore.

the circumstances in this case do not warrant the inclusion of production or end-

1RO final guidinee al 13,

1

061
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wse as an mdircel ellee ol the ]:imjccls."‘m FERC's conclusion that production and
end-use would ocenr with or without the projeets is completely msupported. As
such, its reasening for not comprehensively assessing or quantifying all mdirect
cmissions 1s also nol supported. This reasoning direetly contradicts the NEPA
requirement to  assess indirect offeets, given that producing, proeessing.
distributing, and consuming natural gas are actions thal “oceur as o predicate Lor a
proposed agency aelion or as o consecguence ol a proposed ageney action,” ad
therefore must be accounted for in the NIPA analysis. [n fact. the C1iQ final
suidance provides an cxample of the 1vpes ol impuacts that should b considered
specitically for resource extraction projects:
For example. NEPA reviews Lor proposed resouree extraciion and
development projects typicully include lhe reasonably loreseeuble
elfects ol various phases in the process, such as clearmyg land for the
project. building access meads. extraction, transport, refining,

processing, using  the rescuree,  disassembly,  disposal.  and
. G
reclimation,

Here, FERC onlv imcludes estimales ol GHG emissions rom the following
sources e ACP DEIS:

1. Construction of pipelines. compressor stations, and Meter and Regulation
(ME&ER) stations:

2. Operation of compressor stations and M&I? stations: and

3. “Downstream emissions.”

GEACP DFIS =312,

1 CEQ final guidance at L4,
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“Downslream coussions” are cstimated by assuming that “ull of the gas © be
ranspowted is evenmally combusred™ and that "ACP and SHP wonld deliver 1.5
Belid of fivm and interruptible natural gas service.”™ However, FERC stales that
only “[aJbout 79 pereent ol the capueily lor ACP would be used lor [uel ©
aenerate electricity™ and that “|t/he remaining capacity for ACP and that of STIP
would be served by local distribution compunies that deliver gas supplies 1o
residential, commercial, ad industrial customers.”™™ FERC goey on o stale that
“the precise end-uses of all of the natural gas that would be transported by the
projects is wnhnown. and the GHG emission ligure provided here represents a

w37

conservative estimate., The conclusien that the end-use combustion GG
emissions fipure is conservative because it is assumed that all the gas is combusted
15 completely unsupported. FERC has nol demonstrated that the other idenuficd
polential end-uses resull in lower GHG emissions than combustion. FERC should
cstimate GLIG emissions based on acmal anticipated end-use, or. at the very least,
pravide a range of emissions estimates for various reasonable end-use scenarios.
TFERC stuies that the ACP DEIS contains estimates ol direct emissions lrom
blowdowns and faginve methane (Cl1,) emissions from namral pas piping leaks

tor each of the compressor und M&T stalions, natural gas lugitive releuses from

FACP DEIS a 42512
56 1 m 4-513.

71
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precumalie valves. and pig launchers‘receivers.”™ However, FERC did not provide
its calenlared emissions fram leaks. ERC claims that this estimate was included
m Lhe total emussions estimates tor the compressors and M&R stations. but
withoul providing the emissions eviimate Lor leaky separulely, it is not possible (o
contirm that it was included in the total. or to assess the accuraey of IFERC's
eslimate. Tn addition. no methodology lor caleulating any of these emissions was
provided, mwaking il impossible Lor the public o independently evaluate (he
adequacy of these calculations.

FERC"s analysis ulso omits a signilicant number ol indirect smissions sources.
[ndireet emissions sources that FERC should have meluded in the ACP DLIS
such as from the wells supplying the pas to equipment and processes used to
prepare the gus Lor transporl and deliver 1 w costomers  include bul are ool
Limited 1o both CHy and CO; cmissions [rom:

e Drilling:

« Completion, including hydranlic fracmiring:

e Wells:

o Wellsite equipment. e.g. heuters, separators. dehvdralors, elc.:

» Cathering and boosting stations;

o Pipeline leaks;

e  Pncumautic deviees;

s Tanks:

o Mullunctions and vpscls:
¢ [Processing plants; and

8 1w 4-452.
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C087-10
(cont’d)

s  Disinbution pipeline and ME&R siation leaks.

As justification for not including these upstream and downstream activities
that cun cause bolh dircet and indireet impacts, FERC states in the ACT DEIS that
“lefven if we were to find a sofficient conneeted relationship berween the
proposed praject and upstream development or downstream end-use, it would still
be dillicult 10 meaninglully consider these impacts, primanly because cmission
estimates would be largelv influenced by assamptions rather than  dircet
paramelers aboul the prn_icct."‘m

FCRC [uils 1o wentily which “direet parumeters™ it believes would be
necessary to have in order to meaningfully consider the impacts of upstream and
downstreum aclivilies. Moreaver, il is nol necessury 1o know all the precise delails
of these acbivities i onder o aalvee he potential 1mpaets. FERC provides ihe
tlal capacity ol the prpeline  the ACP DEIS. The region [rom which gas will be
supplied can be estimated based on the location of the pipeline. Average
production rales und produclion methods [rom wells in that polental supply region
cun be obtutoed lrom Stade duwhusus,f'“ and could then be wsed to estimate the

number of wells and the type of equipment and production methads necessary to

GEACP DFIS o =512,

M Lee The Pennsylvania Department of Enviconmental Protection, Oftice of Oil and Gas
Management (hl & Gas Reporting Website,

hups:iwww, pacilandgasieporting state. pa. s/ publicee ports: Modules’ Welcome Welcome,
aspK.
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C087-10
(cont’d)

supply the [wll pipeline cupacity. FERC could also obtun inlormation [rom
producers and marketers who have contracts to supply gas or have expressed
interest in supplying gas to the pipeline. The results of this analysis could then be
used 1o analvee the potential lileevele GHG impacts ol the ACP project and (o
develop alternatives and mitigation strategies necessary to offset the emissions.
FERC cites a 2014 National Energy Technology Laboratory (NETL) report
about life evele GIIG emissions from natural gas extraction and power generation
to support its broad conclusion “that ACP and SHP would not significantly
contribute to GHG cumulative impacis or climate chungc."“' This is wholly
inadequate to satisfv FERC’s duties under NEPA and the recommendations made
in the CEQ final guidance. A significant volume of new research on GHG
emissions [rom natural gas production has been published since the NETL report

was released in mid-2014." Much of that rescarch indicates that methane

1 ACP DEIS at 4-513.

™ See, e.g., Allen, D, T., Pacsi. A. P.. Sullivan, D. W., Zavala- Araiza. D., Iarsison. M.,
Keen, K., ... & Seinfeld, ). H. (2014). Methane emissions from process equipment al
natural gus production sites in the United States: Pneumatic controllers. Fmironmental

science d: technology, K1), 633-640.

Allen, D. T., Sullivan, D. W., Zavala-Araiza, D)., Pacsi, A. 1., Harrison, M.. Keen. K., ...
& Sefeld. I I1 (2014). Methane emissions from process equipment at natural gas
production siles in the United Siates: Liquid unloadings. Emvironmental science &
rechiology, 4%1), 641-648.

Brantley, H. 1., Thoma, E. 1., Squier, W. C., Guven, B. B., & Lyon, ). (2014).
Assessment of methane emissions from oil and gas production pads using mobile
measuremaents. Favironmental science & technology, 48(24), 14508-14515.
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Mitchell, AL L., Tkacik, 12. 8., Roscioli, ). R., Herndon, 8. C.. Yacoviteh, 'I". 1., Martines,
.M., L. & Omara, M. (2015). Measurements of methane emissions from natural gas
gathering facilities and processing plants: Measurement results. Emvironmental science &
rechnology, 49(5), 3219-3227.

Marchese, A. I, Vaughn, T. L., Zimmerle, ). T, Martinez, D. M., Williams. 1. T...
[Robinson, A. L., ... & Hemdon, 8. C. (20135). Methane emissions [rom Uniled States
natural gas gathering and processing. Zavirommental science & rechnology, 4X17),
10718-10727.

Subramanian, R., Williams, L. L., Vaughn, T. L.. Zimmerle, D.. Roscioli, J. R., Herndon,
5.C. . & Sullivan, M. R. (2015). Mcthane emissions from natural gas compressor
stations in the transmission and storage sector: Measurements and comparisons with the
[EPA greenhouse gas reporting program protocol. Davironamental seience &

technology, 495), 3252-3261.

Lamb, B. K., Edburg, 8. L., Ferrara, I W., Howard, 'I.. Harrison, M. R., Kolb, C. K., ...
& Whetstone, 1. R. (2015). Dircet measurements show decreasing methane emissions
from natural gas local distribution systems in the United States. Emironmenial science &
technology, 448), 5161-5169,

McKain, K., Down, A, Raciti, 8. M., Budnev, I, ITutyra, .. R., Floerchinger, C.. ... &
Phillips. N. (2015). Methane emissions from natural gas infrastructure and use in the
urban region of Boston, Massachusells. Proceedings of the National Academy of
Sciences, 112(7). 1941-1946.

Lamb, B. K., Cambaliza, M. O., Davis, K. J., Edburg. 8. L., Ferrara, T. W, Floerchinger,
C..... & Lyon, D. R, (2016). Dircet and indircet measurements and modeling of methane
emissions in Indianapolis, Indiana, Emironmental Science & Technology, S0(16), 8910-
£917.

Pétron, G, Karion, A.. Sweeney, C., Miller, B. R, Montzka, 8. A, Frost, G. J., .. &
[Telmig. D. (2014). A new look at methane and nonmethane hvdrocarbon emissions from
oil and natural gas operations in the Colorado Denver-Julesburg Basin, Jowrnal of
Creophysical Research: Atmospheres, 119(11), 6836-6852.

[Marriss. R.. Alvarez, R. AL Tyon, 1., Zavala-Araiza, D., Nelson, Do, & TTamburg, S. P.
(2015). Using multi-scale measurements to improve methane emission estimates from oil
and gas operations in the Bamett Shale region, Texas. Eaviron. Sci. Techaol. 49(13),
7524-7526.
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CO087-10
(cont’d)

enussions [rom natural gas production are larger than previously thought, 1o the
point that the climate benefits of natural gas over coal have been called into
question. which 1s contrary to the conclusion made by FERC in the ACP DEIS
that “lilceyele emissions ol clecineity from natural gas are less than hall that ol
coal.” And citing a conclusion from a single, generalized analysis of GIIG
emissions [rom natural gas production and use is no substitute for a complete
analysis of the actual expeeted direet and indireet GIG emissions [rom this
specific pipeline project. Moreover, FERC's citation to this report underscores the
arbitrury nature ol its relusal 1o assess lilecyele emissions. Despile recognizing
the report as an (albeit outdated) tool to estimate greenhouse gas emissions, FERC
shirked its duty to actually utilize any tool to evaluate upstream or lifecycle
enissions,
D. FERC’s proposed mitigation to offset the GHG emissions is
inadequate.
The mitigation proposed 1o ollsel the hmited GHG emissions sources (hat

FERC analvzed in the ACP DEIS (construction, operation, mnd “downstream

Zavala-Araiza, Do, Lyon, DL R., Alvarez, R. AL Davis, K. 1, Harriss, R.. Hemdon, S. C.,
.o & Marchese, A, J. (2015), Reconciling divergent estimates of oil and gas methane
cmissions. Proceedings of the National Academy of Sciences, 112(51). 13597-15602.
[MTarrigs. R.. Alvarez, R. AL Lyon. D)., Zavala-Araiza. D.. Nelson, Do, & TTamburg, S. P.
(2015). Using multi-scale measurements to improve methane emission estimates from oil
and gas operations in the Bament Shale region, Texas. Eaviron. Sci. Techaol. 4%(13),
7524-7526.
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(cont’d)

cnussions™y 1s msullicient. The ACP DEIS contuins o GHG Bost Available
Control Teehmalogy (BACT) analysis for the Moekinghird TIl1 Compressor
Station with a list ol three technologies and practices that could supposedly be
used 10 reduce GLIG emissions. Tlowever, no allempl was made 1o actually
quantify emissions reductions and FIERC only provided a verv peneralized
ralionale o demonstrate thut these mitigulion meusures purportedly represent
BACT. For example, one of the (hree mitgation measures listed 1s “selection ol
low carbon fuel.” which PERC goes on to describe as meaning that “|plipeline
quality natural gas. which has the lowest GHG emissions compared Lo other [ossil
tiiels, would be used to fucl the combustion turbines.”™* No other potential
emissions reduction measures are discussed. 1'he same is true for the other two
lechnologies and pruciices, where only gencrulized cxamples are given lor how
these measvres could redoce cmissions instead ol providing a thorough and
mecaningfol @analvsis of emissiens mitigation. Aside from the Mockingbird 11l
Compressor Station (rHGr BACT discussion. the DEIS does not contain any
detailed or specilic mitigalion plans 1o reduee the lileevele GIIG emissions lrom
the ACP project.

A [ull suile of miugation measures should have been unulyzed 10 ofisel
cmissions and determine the impact of the ACP project. FERC must (herclore

revise the ACP DS to include specific actions that will be taken to reduce or

! DEIS at 4-443.
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(cont’d)

prevenl GHG cnussions and develop detuled pluns, neluding proposcd umelines.
tor carrying ot those actions. The ACP DEIS must also he revised m include a
detailed lifecvele analvsis ol the tfull impacts of the ACP project. FERC must
comply with the NEPA duly 10 siudy and consider direel. indireet, and cumulative
impacts. FERC then mustuse this information to develop appropriate altomatives

and mitigation strategies in order o [ully comply with NEPA.

E. FERC must fully evaluate lifecycle GING emissions,

More broadly, FERC must analyze mnd lully consider the possibility that
the irs approwals of additional natral pas infrastmenire will lock-in fossil fuel use
tor decades to come and discourage or prevent the construction ol carbon-free
cnergy sources, which has signilicant implications for the ¢limate, Because the
conslruclion and operation ol new nlerstale natural gas inlrastruclure approved by
FERC results i inereased lifeeyele GUIG emissions into the atmosphere, FERC
must use available ools to tully evaluale these impacls and compare allematives
and develop miligation measures 1o address such emissions.”" FERC’s duty 1o
analvze the lifecycle GTIG emissions and the climate change implications of such

emissions is required by NEPA, as demonsirated by recent case law interpreting

" Katherine Lee, CEQ s Draft Guidance on NEPA Cinnete Anaivses; Poteitiol Impacts

on Climate Litigotion, 45 Tovtl. 1. Rep. News & Analysiz 10923 (2010 5).

[¥]
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(cont’d)

CO87-11

NEPA in the context of chmate change and CEQ's recently issued [inal

guidanee.”"

X. FERC wrongly concludes that environmental justice populations
wauld not be disproportionally affected hy the ACP.

FERC acknowledges that Ixeceutive Order 12898, Federal Action to
Address  Envirommental Justice in Minoritv Populations and  Low-Income
Populations, “requires lederal agencies (o consider il impaets on human health or
the  environment  (including  social  and  cconomic  aspects)  would  be
disproportionately high and adverse for minority and low-income populations.”™'
But FERC failed to take the requisite hard look at environmental justice impacts in
the DEIS, and used [laulty methodologics to crroncously conclude that
“environmental justice populations would not be disproportionately affected by
the pmjecls."&“ FERC also notes that “the no-action altemalive would avoid the
environmental impacts ol the proposed projects,” but fails to compare the

proposed route’s impacts on environmental justice populations to alternatives.®™

1% See CEQ final guidance, generally: see, e.g. High Country Conservation Advecates v,
United Srates Forest Service, 52 T .Supp.3d 1174 (D.Colo. 2014}, FarthReports, Tnc.,
d'bia’ Patweent Riverkeeper, el al. v. FERC, 2016 WL 3853830 a1 *1 (D.C. Cir. July 15,
2016) (citing Sierra Clieh v. FERC, 2016 WL 3524262 (D.C. Cir. June 28, 2016)).

MEDEIS at 4-411,
71w FS-14,

8 1 343,

CO87-11

See the response to comment CO86-11.
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(cont’d)

This unsupported and conclusory stulement docs nol sonstitule o hard look under
NI-PA.

Several of the statistics highlighted by FERC in section 199 indicate the
disproportionate impael that the projeets would have on minoritics. For example,
minoritics comprise 30.4% of the total population in Virginia, but the pereentage
ol minaorities in the Virginia census tracts within one mile ol the ACP 15 as high as
10026 Similarly, minoritics comprise 30.5% ol the 1ial population in North
Carolina, but the percentage of minorities in the state’s census tracts within one
mile ol the ACP iy as high as 23, 595 Instcad of underlaking a ngorous analvsis
of enviroumental justice impacts, FCRC sununanly concludes that “there 15 no
evidence that ACI> or SHI> would cause a disproportionate share of high and
adverse eavironmental or soclocconomic impacls on any racial. clhnie, or
SOCLOCCONOMIG _L[rol.l'p.“ﬁil

FLRC also skews its presentation of the data to mask the true impact on
minorities. For low-income populations. FERC describes the number of census
Iracls wilbin & onc=mile radius ol project Lactliues that have o figher percentage ol

persons living below the poverty level compared ro the srafe.™  lior minoritics.

M ar 4412,
At ;'_;.
St m 4413,

1w 4-412.

]
-1
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(cont’d)

however. FERC Dists the number ol census triels within one mile that have a
minority population meaningfully greater™ than thar of the eomnry in which it is
located **

TFERC docs not explain why il used dillerent metrics (higher percentage
versus meaningtully greater) and ditferent comparison populations (state versus
county) lor low-income and minority populations.  But the masking eflect is
strihing.  LVor example, FERC states that in Vieginia, the minorty population is
meaningfully preater than that of the county in which it is located in 10 of the 63

A5
census racts.”

But the data in Appendix U indicutes that 33 of the 63 census
tracts in Virginia have “a higher pereentage of pevsons™ (... 30.8% or more) whe
are minorities when compared to the stafe.  And the minority population is
“mennnglolly greater” (Le.. 40.8% or more) 1ban that ol the state in 25 ol the 63
census lracls,

Similarly, the 'LERC states that for Nerth Carolina. “[ijn I3 of the 42

census tracts. the minority population is meaningfullv greater than that of the

2w peaninglully greater” is defined in this analysis when minority or clhnic populalions
are ar lzast 10 percentage points more than in the comparison group, which was the
comafy i which the consus tract was localed.™ fd atn 20 (omphasis added).

Gl L 4-412,

4 DEIS at 4412,
6 FERC provided an appendix that provides an overview ol the ravial and economic
characteristics of the population within the 136 census tracts that are witlun a ong-mile
radius of the ACT and SIIT facilities.
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(cont’d)

counly i wlich 1 1s located ** But the data in Appendix U indicates that 30 of
the 42 census tracts in North Carolina have “a higher pereentage of persons™ (e
301.5%0 or more) who are minorities when compared 1o the state. And the mmorily
population is “meaninglully greater” (e, 40.3% or more) (han that ol the stale in
22 of the 42 census tracts.

FERC’s improper use ol a smaller comparison group lor minority
populations  obscures  the  project’s  disproportionale  mpacls  on  minority
populations. FIIRC also uses census tract data, but census block data would likely
provide a more aceurate undersianding regarding impacts on environmental justice
commumities, especially around the compressor stations,  As noted in LPA's
CGuidance:

The Luct that census data cun only be disaggregated 1w cerliin

prescribed levels (e.g.. census tracts, census blocks) suggests that

pockels ol minorily or low-income communitics. including those

that may be experiencing disproportionatelv  high and udverse

cffeets, mav be missed m a traditional census tract-bazed analvsis.
Addiional cuoton 1s colled Lor o using census dala due w the

possibility of distortion of population breakdowns. . . ™
EPA recognizes “[wlhile the census provides valuable mlormation ...

there are often many gaps assaciated with the infarmation. Theretore, it mav bo

“TDRIS at 3-412 (emphusis wdded),

S 11§, TPA. Final Guidunee For Incorporating Fraviromnental Justive Coneerns
EPA's NEPA Complisee Analyses, April 1998 (“EPA Environmental Justice
Guidance™), at 2.1.1, aveilaple ar httpsuiveww.epa.govisites:production‘files: 201 4-
Of:docomentssej guidance nepa epal498 pdf.
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(cont’d)

nceessary .. 1o validale this information with the use of additional sourees.™*™
IF1ZRC notes that it has “rececived comments expressing eoncern that ACP and STIP
pipeline  and  aboveground  lacilities  were sited (hrough  areas  with
disproportionately high concentrations ol low-incoms and minority populations,

P . . . . s i
thus unduly impacting these onvironmental justice communitios. =0

These
concems remain, and FERC should make use of relevant information provided by
e adliceled conmunitics und the public, as well as censuy block Jala.

Purportedly relving on the FIA’s Fnvironmental Justice Guidance. FIKRC
states that it used a used o three=siep approach w conduct ils review: 1) determine
the existence of mmornity and low-income populations, 2) determine 1if resource
impacts are high and adverse, 3) determine it the impacts fall disproportionately

' Fiest of all, the test is not whether

on environmental justice populations, ™
impacls are high and adverse iU is whether they are " disproporfionadely hizh ind
adverse.”™ [n any cvenr, here the impacts are both high and adverse, as well as
disproportionatelv borne by environmental justice populations, FFERC cannot
4 blind cve 1o these disproportionately high and adverse cllicels by relving on an

misnpported and eonclusory statement that “| plotentially adverse envirrmmental

59 1l a1 2.1.2.
S TEIS at 4411,
DEIS at 4-412,

% Kee FPA Favironmental Justice Guidance at 1.0, 2.2.1 and 5.0 (emphasis added)
(listing tools for idemifying and assessing disproportionality).

[¥]
-1
i
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(cont’d)

cllcets associated wilh the projects would be minimized andior mitigated, as
applieable. and are not characterized as high and adverse. ™™

The evidence shows Lhal the impacts are both high and adverse. These
impacts involve sk ol Jeaks and cxplosions, lost property  values, and
construction impacts such as right-of-wav elearing, heavy machinery, traffie,
noise. and air pollution, o nume a few. FERC ilsell' mentions these impacts and
nsks mnils environmentsl justice discussion.™ FERC's conclusory statements (hut
“impacts would cccur along the entire pipeline route and in areas with a variety of
soviocconomic backgrounds™ and that “[njot all impacts identilied in this EIS are
considered to atfeet minovity or lew-imconie populations™ do net constitute a hard
look at environmental justice impacts.®™

The mlensily. extenl, and duration ol these elleets qualily as “high and
adverse™ [or canvironmenltal justice purposes. For example. the pollutants that will
be emitted by compressor stations are documented as causing severe licalth effects

and will do so for many vears. NC), and YOCs are known to harm respiratory,

SPEIS al 4413,

“4 Sge DELS a1 4-413 (noting adverse impaels and risks such as (emporary increases in
dust, noise. and traffic from project construction;, haalth 1ssucs due to risk associated with
an unanticipated pipeline or compressor sation Niilure, pas leaks, and Blowdowns af
compressor stations: and risles to public safery that could result from a pipeline failure).

" Jd. Sec also EI'A Environmental Justice Guidance at 3.2.2 (focusing the analysis on
relevant vontexts “may show that potential impacts, which are not significant in the
NLEPA context, are particularly disproportionate or particularly severe on minority and’or
low-income communities™).

Companies/Organizations Comments



£00CZ

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-11
(cont’d)

cardiolozical. neurological, and hidney [onetions and can cavse prematvre death.
I'ven small levels of NO, can canse nansea. irritated eyes and nasal passages, flnid
m the lungs. and shoriness of breath. Higher levels ol N, and VOCs can cause
bumunyg spusms. (hrout swelling, reduced oxygen intake, lung damage, dizziness,
nansca. fatigue, noschleeds, and cancer. lurthermore, NO, is a major contributor
10 Lhe formation of fine particulate matter ¢“TM”) and ovzone. Fine M s linked 1o
mereased  heart atlucks, sggravated  astling,  deercased  lung  Luneton,  and
premature death for people with heart or lung disease. Ozone can cause coughing.
chest puin. and throat irritation as well as exacerbaling bronchitis. cmphyyema,
and asthma. The Southeast Pennsvlvania Lonvironmental 1lealth Project cecently
documented the serious adverse health effects of compressor station emissions. ™
Environmental justice communitics would be disproporionately impacied
by the constanl notse and air pollution [rom compressor stalions. In Virginia, lor
cxample, 11.5% of the population is below the poverty level  but m the
Buckingham County census tract where the new compressor station is to be
located, that pumber is 26.65.° In North Carolina. 17.6% ol the population lives
below poverty level and minaritios comprise 30.35% of the total papulation. 13ur in

lhe Northampten Counly census lract where the compressor stalion 15 (o be

56 See Southeast Pennsylvania Envirenmental Health Projest, “Summary on Compressor
Stations and Tealth Tpacts” (Fehruary 24, 2015) found at
www.environmentalheall hprojeet.org,

%" DEIS at U-2.

]
-1
-1
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(cont’d)

locaed. 32.3% are below poverly level und minonlics comprise §/% ol the
papulation ™ Census block data might show that these disparities are even more
slark.  Ax explained above, even lhe census tract data provided by FERC
demonstrates thal environmental justice communitics will be disproportionately
impacted by the pipeline. ™

FERC’s analvsis also [ails to account for the lact that compured Lo non-
envirommental justice connuunilics, suvitonmentul justice commuumities are olien
already overburdened with industrial facilities and infrastructure that impact
drinking water supplics. ncighborhoods. and air and waler pollution. Locating a
pipeline and compressor stations in arcas that alrcady contam ¢lusters of facilities
or sites that are current sources of environmental pollution could contribute to the
cumulative impuets of the surrounding area, ™"

XL  Trout waters and headwater streams.

T

 See, .., census tragl data [or Robeson, Johnston, Haliliax, and Brunswick counties in

Appendix U

A

Size 40 C.T.R. § 15087 (defining cumulative impacts as “the incremental impact(s) of
the setion when added o other past, present, wind reasonably foresecable lilure setions
regardless of what agency (Federal or non-Federal) or person undertalies such other
aetions”™). See afso TPA Povirowmental Justice Guidanee at 2.2.2 (PTPANEPA anulwses
must consider the cumulative eflects on a community by addressing the full range of
consequences of a proposed action as well as other cuvironmental stresses which may be
affecting the comuumnity.”).
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Trout sircums are some ol the most vuluable and [ragile natural Lealures in
the central Appalachian region. The Atlantic Coast Pipeline threarons to harm
dozens of lhese waterbodies. The draft ELS fails 1o include any detailed analvsis off
the risky involved. particulurly ol the cumulutive impacts ol multiple pipeline-
related activities and other factors within small headwater drainages. T'he
submitlals Irom Atlantic provide an incomplete and misleading picture ol the ways
e project could alleet watersheds i which tront exist, The drall LIS ignores or
barely addresses numerous mechanisms through which activities associated with
construction and maintcnance of the pipeline may damage the chemical, physical,
and biological wtegrity of these sensitive waterbodies,

The vague and generalized plans and proposals for construction methods
and pollution conlrol measures 1bat Ailuntic and the Commission desenibe lor use
m walersheds all along the pipeline’s proposed route are Lar [rom adequale ©
ensure protection of streams in general, and these inadequacies have even more
serious implications for trout waters and other sensitive headwater streams.
Neither the Commission nor the Forest Service may ey on the mcompleie record
w0 far assembled to assess impacts to tront waters or to justify conclusions in the
draft FIS thal damuges to these sireams und walersheds will be adequalely

miligated.

COg87-12

See the response to comment CO86-14.
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(cont’d)

A, The Commission fails to consider the unique regional context and
conservation scnsitivity of the trout streams it proposes to route the
pipeline across.

The states of West Virginia and Virginia each have designated waters in
which trout are known 1o survive or where suitable habitat [or trout 1s known o
exist. These designations are foimd in water quality standards regulations adopted
by the states™ Some waters hurbor reproducing populalions of one or more
species ol troul, while others may supporl only stocked trout, which generally
cannaot survive year-round in the streams.

The three troul species lhat live in wulers ol this region are: the nalive
Lastern Brook Troul {Safvelims fonfinaliy), Ruubow Trout (Oncorhvnchns
mykiss). and Brown ‘T'rout (Safmo trufta). Each of these species is a valuable target
[or reercationul lishing. providing economic benelits for communitics throughout
the regioms alomg the propesed pipeline voute. On the National orests, the
provision of these reercational opportunitics tultills one of the highest purposes for
which public lands are to be preserved. And to have access to trout waters through
povate lund ownership or nghts 1s very highly valued and ol signilicant monclary
value. lmportantly, the presence of healthy and sustainable tronr populations is an
ndicator of high water quality and hese species exist alongside other sensilive

speetes that are generally intolerant ol pollution und habitat degradation.

"W, Va Code of Stare Rulos §§ 47.2.1. er s2q.. 9 ¥a. Admin, Codo §§ 25-260-5. ef seq.
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CO087-12
(cont’d)

O 1he three species named above, only the Eastern Brook Trout 1s naive o
the eastern 118, and to waters in this projoet arca. Its range has been drasrically
reduced. and the species is under dire threat of further decline in populations and
leng=term viubility, In Virginia, Drook Trout have been designaled a “Species ol
Greatest Conservation Need™®™ by the Virginia Department of Game and [nland
Fisheries. Other resource agencies. including the Forest Service, assign high value
1o mensures aimed al Brook Troul habilal preservation and restoration.

IDue to this history of degradation and the need to preserve the very limited
suitable habitat still available, cnormous colluborative ellons are being made by
tederal and state government entitics, non-profit groups, and academic instititions,
One such etfort is described in a publication by the Chesapeake Bay Program,
which sels priorilics lor aclion and names prionty walersheds throughout the
Bav's dramnage arca,”" Many ol the woul walers along the Allantic Coast
Pipeling's proposed path are within the Chesapeake Bay drainage, making this

effort directly applicable here.

% Special Status Faunal Species iit Virginic. Virginia Department of Game and Inland
Fisheries, hitps.www.dgit. virginia,govowp-content ‘uploads virginia-threatened-
endangered-specics.pdf (last visited Apr. 4, 2017),

“ Chesapeake Bay Program. Brook Trour Outcome, Management Strategv: 2015 2023,
w L hupwww chesapeakhebay.nerdocuments: 22040:2d_brook_trowt_6-24-15_I1_
tormarted. pdf (last visited Apr. 4, 2017).
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CO87-12
(cont’d)

The Chesapeake Bay Program’™s Brook Trout Oulcome report explams that
omt of 1443 sub-warersheds threighout the braok trout’s histarie range in the Bay
walershed. populations were qualified to be designaled “intacl” in only 16% (231}
of those arcas.” " As a next step, the report assigned priorily ratings o the sub-
watersheds, resulting in only 103 of thase “intact” drainages having high values
and being highlighted for preservation eflorts. Of those 103 highly rated “intact”
sub=watersheds Lor brook (roul, seven lic along the pipeline’s proposed path, Fuch
would be impacted by the combination of a number of activities associated with
the project.

In its submittals to the Commission. Atlantic provides tables desenbing
locations where they propose to install the pipeline through streams™” Reading
through s table and the lising ol crossings ol desigmated iroul walers, one could
be misled nlo thinking that the pipeline would impact only a relatively small
number of trout streams seattered aleng the construction path. 1o the contrary, a
review of maps depicting the pipeline right-of-way and proposed access roads
shows thal 1n many cases the project poscs @ scrious lhreal 1o dogens ol roul

RIreams,

d a2

% Atlantic Coast Pipeling. 1.1.C & Dominion Trangmission, Tne.. Supplemental Filing
app. I, Res. Rep. 2, tbl. 2A-1 (Jul. 18. 2016).
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CO87-12
(cont’d)

It 15 imperative that the Commission and lhe Forest Scrvice perlorm
enmulative impacts analyses in such small watersheds to aceount for combinations
of upland and mstream work relaled 1o the pipeline and access roads with olher
[actors. It should be noted that the comulative impacts analyses [or waler impacts
deseribed the draft 148 all whollv inappropriate because they defime the areas for
review as those represented by 10-digit Hydrologic Thnit Codes ("HUICS™). & scale
that ludes (he degree o which multiple inpacts of pipeline aclivilics as well as
ather factors will seriously affect watersheds.

The Warwick Run watershed., in which “high hazard™ arcas identificd by
the lorest Serviee exist, 1s just one example. The matenals Atlantie hag provided
and the analyses the Commission has included in the draft EIS fail to acknowledge
the likely impacts or 10 provide any credible support [or assurances that greal
damage will not oceur in lhese valuable valerbodics.

In the Warwick Run watershed, hemlock are one of the tree specics that
shade streams and protect them from elevated temperatures — a factor that is of
wreal importance lor lrout waters. Iemlock are also extremely eflcctive at
madulating the flows of stormwater mnoff, preventing damage o streams from

erasion and hvdrologic maodiliculions in a watershed.
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CO87-12
(cont’d)

Because the hemlock wooly adelgd 15 causing widespread mortality of
these trees thronghout the regiom, and will almost certamly remove them from the
Warwick Run walershed, these protections will be lost o Warwick Run and the
tributarics that [Ged it The addition ol lorest clearing, lund disturbance. and
instrcam habitat alterations (likely through blasting of bedrock streambeds) is
certain lo muluply the elfects of processes already occurring on the Jund. The
Commussion bas not stedied (hese processes nor their cumulative mnpacts in
combination with the eftects of pipeline construction and operation.

B. The Commission has failed to set meaningful standards or goals for
water quality impacts.

Any review ol polential environmental impacts must begin with a delinition
ol the quality standards and pouls apainst which tbe data sod analvses are 1o be
compared. Anv conclusion as to the acceptability of those impacts, to be valid,
must be bused on a comparison ol prediclable environmentul condilions wilh those
detined quality parameters. In the Commission’s dratt LIS analvsis thas step is
omitted. Instead. the draft FIS and the documents supposed to support that
document’s conclusions provide only vague and undelined promises: that
diseharges of sediments and pollunion impacts will be “minimized,” that negative

impacts will be only “lemporary” or “insignificant.”” The Commission procedures
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CO087-12
(cont’d)

which Atlantic is commanded to lollow.™™ the plans Allantic hay submitied™ 10
refleet plans to comply with the Commission’s procedures, and regnlarory
requirements by other agencies, such as the LS. Avmy Corps of Engineers. all [al
o include sysiematic analyses 1o provide assurunee that meusurable, standards ol
environmental quality will be met.’Ihe basic “law of the land” for protection of
waler quality is the Clean Water Act. und a primary lool under the Act is the
udoplion of stale water uulity standurds, Aad while neither the Conmission nor
the lorest Service has primary regulatory authority under the Clean Water Act.
both are bound 1o adhere 10 its n:.quircmclus.m Therelore, the waler quality
standards adopted by West Virginia and Virginia must be applied to this project.
Additional requirements specific to the Forest Service must also be applied and
should be cxplaed in the EIS.

Both West Virginia and Virginia water quality standards lor surlace walers,

in conformance with the mmimum requirements in federal vegulations. include

“The two primary documents containing water pollution protection guidzlines are:
FERC OlMice of Energy Projects, Wetland and Waterbady Comvimetion and Maigation
Procedures (May 2013); and FERC Otfice of Energv Projects, Linland Erosion Control.
Revepetaton, and Mamienance Plan (May 2003).

7 Tiere are numerous documents that address these issues in the same manner. One
erample 15 Atlantic Coast Pipeling, 1.1C, Supplomental Tiling app. C. (Jun. 27, 2017)

8 Cee Oregnn Nat ¥ Res. Conncif v. 128, Forext Serv.. $34 T.2d 842 (91h Cir. 1987)
(*“The CW A requires each stue 1o develop and implement “water quality” standards (o
pratect and euhanee the quality of water within the state. 33 17.8.C. § 1313, The Acr also
requires all federal agencies to comply with all state requirements. 33 ULS.C. § 13237
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CO87-12
(cont’d)

lhree major components, which are designed 1o mest the CWAs objective. v
“restare and maintam the chemical, physical, and biological integrire of the
Nation's waters."®” These components ol the waler quality slandards include: 1)
designated wses. 2) narralive and numeric entena, and 3) antidegrudation
provisions. [n addition to these federallv-mandated surface water standards, both
slates have adopled groundwater quality stundurds.

Water guality standards assign designuted uses Lor all waters in cach state,
tor example, Virginia's water qualitv standards state that “|a|ll state waters.
including wellands, are designated for the [ollowing uses: reereational uses, ¢.g.,
swimming and boating; the propagation and growth of o balaneed, mdigenous
population of aquatic life, inclading game fish, which might reasonably be
expected 10 inhabil them.”™ West Virginia standards also require support ol
recrealional wses and mainienance ol conditions suilable for agquatic life.

To support the designated use of “trout warers.” a higher standard of
pollution contral and habitat protection is applied than in other waters. Yet the
basic methods that Atlantic proposes and the Commission deems sullicient show
nao recognition of this fact. The ene special conditiom that resonrce agencies have

suggesled Jor rout walers is & time of vear resiriclion on conslruclion in streams,

33US.CO§ 1251a)
"9 Va, Admin, Code § 25-260-10.
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CO87-12
(cont’d)

However, even lhis restniclion 1s subject W vanances by the Commussion aller all
regilatory reviews are complered.

As applied to trout walers, narrative criteria in Virginia slate water quality
standards require thut “State walers. including wetlunds, shull be Iree Irom
substances . . . in coneentrations, amounts, or cambinations which . . . interfere
directly or indirectly with designated uses ol such water or which are inimical or
lzmmtul fo luanan, aimal, plal, or aguatic lile” and “[s]pecilic substaees (o be
controlled include. but are not limited to: floating debris . . . substances that
produce color, tastes, wirbidity, od ors.” ™ Numeric criteria for surlace walers in
both states, which may be violated by the activitics proposed for this project,
include those for heavy metals. temperature, pH. ete.

Antidegradation requirements lor surlace walers, alyo udopled 10 mect
[ederal requircments. require. al a minimum, [ull support ol all “existing uscs.”
Lxigting nses are defined as “those uses actually being aftamed i or on the water,
on or after November 28, 1975, regardless of the designated uses.”™ As stated in
the Water Quality Standards Hundook at scetion 4.2, cven though vanances o

designated uses mav be granted under cormaim ciremmstanees, such variances may

19 Va Adwin. Code § 25-260-20.
40 CTR. § 131.30)).
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CO87-12
(cont’d)

be allowed only 1 il cin be proven . . . that waler gualily exceeds that necessary
to fully protect the existing use(s). .. ™™

Proper application ol antidegradation provisions in the water qualily
standards of the relevant stule will be especially important in the trout walers that
conld be aftected by this project. ‘e survival of viable populations of wout is
evidence of high water quality, which should be preserved. The sensilivity ol these
speeies W pollution mnd habital degradation makes striel controls essential,

C. “The Commission has failed to adeguately assess impacts and propose
effecrive mitigation measuves.

The release of sediments to streams during excavation and installation of
pipe in streams und in runoll’ from aclivilies up-slope from the waterbodies is a
major nsk o woul walers.  As cited above, the Comumussion has published
documents  titled “Wetland and Waterbody Construction and  Mitigation
Mrocedures”™ and “Upland Erosion Control. Revegelalion. and Mamlenance Plan.”
The docwments give general deseriptions of the types of construetion methods the
Commission suggests and of measures designed to lessen environmental impacts.
Implicit in these documents iy the idea that the stundard “bost management

practices” are adequate or capable of ensuring compliance with warer quality

B i¥aier Qroliiy Sioncards Handbook, Chapier 4: Antidegroviasion, United States

Fnvironmental Protection Ageney No. TPA-823-13-12-002 at 4 (2012),
hilps:www.epa.govisiles‘productionfiles 201 4- 1 0:documentshimdbool.-chapterd. pdl
(last visited Apr. 4, 2017).
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CO87-12
(cont’d)

standards. incluoding antudegradation - but this ussumplion 1% nol supporied by the
seientific literature.

Asserlions thal open cut stream crossings can be completed. withoul
unaceeplable impucts w0 water qualily, are poorly supported. There is abundant
cvidence in the seientific literature demomstrating that the types of pollution
control praclices allowed by the Commission and included in Allantic’s proposuls
will cause unaceeptable impacts (o streus,

One such reference, prepared for the Interstate Natural Gas Association of
America. indicales that aquatic life impairment will persist Lor extended periods.
That document oxplains thar etfeets of in-streamn pipeline constbuction on
downstream waters are “typically short-term and recovery to pre-construction
condilions is generally apparent within a vear.”™' Asserting that impacts will
“wencrally” abate within one vear currics the obvious implication that ellcets wall
last longer in some cases. Further, there is no basis m the water quality standards
tor allowing impairment of aquatic life uses for up to a year or more in any state
walcrs.

The Interstare Namwal (ias Association of America Report’s finding that
some impucts lo aquatic lile and lo instream habitals will persist tor extended
peniods is well supported by numerouy teclmical studies. For example, Reid et al.

20012 note that | s|ediment load increases during construction have been reported

1 nterstue Nawral Gas Associution of America, River and Stream Crossings Shedy
Ehase ;). Executive Smumary.
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CO087-12
(cont’d)

lo durcetly andqor indireetly alliet hish through modilicalion ol theie habitals (e.g..
increased emhbeddedness of sihsrrates or nfilling of poals),” deseribing those
impacts as “lemporary” because pre-construction conditions will be restored
within “1 10 2 ,\.-c;us."""m

There is no justification in the water ¢uality standards for allowing
impairment of aqualic lile uses lor vears or even months.  The required
*|bJalupeed indigenows aquatic connuunily” must be able o survive und adjust (o
changing conditions in addition to those imposed by the pipeline. During those
vears when biola are recovering from the damages done by in-sircam pipcling
constiuction, associated sediment discharges, and habitat degradanon, other
natural and‘or human-caused stressors can be predicted to occur. Fvents such as
drovghts or extreme [ood events. changes in runoll pattems [rom residential,
mdusinial, or commercial developments in the same watershed (or [rom upland
construction an the papeline itself). and contnbutions of peint souree and non-
point source pollutants are virtually certain to occur. I'hus, impairments from
which the stream biola might recover in the absence ol olher distuptions are likely
to have impacrs that persist for much lenger periods than prodicted hy the above-

vited reseurchers. These impacls may even lead to cascading eftects due lo

" Reid, Seolt M., Scolt Stoklosar, Serge Metikosh, and Jim Evans, Ellecliveness of

[solated Pipeline Crossing Technigues to Mitigate Sediment Tmpacts o Tirook Trout
Streams, Waler Qual, Res, J. Cunada, Volume 37, No, 2, 2002, al 473 (intemal cittion
omitted).
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CO87-12
(cont’d)

changes in lood wib structure, nuinent evching wded by organisms. and nomcrous
other mechanisms,

In its plans lo comply with the Commission's guidelines for upland erosion
and sediment controls, Atlantic hay submitted a number ol documents 1o the
Commission, the Forest Service, and to the water quality agencies in Virginia and
Wesl Virginia.  Tn every case, those submittuls provide a menu ol best
managament practices lrom which Atlantic may choose 1 various silunlions
encountered during pipeline construction.

This approach is not acceptable wnd must nol be approved by the
Commission or the lorest Service, Only by reviewing site-speeitic infonmation
about the conditions that exist in the difterent areas where best management
praclices will be needed (e.g., soil lvpes and depths, slopes, ele.) con one devise
runell and crosion prevenlion measurcs such that the concenirations and amounis
of sediments or other pollutants that will enter the stream are known,  Without
undertaking such analvses, one cannat assert that water quality standards will be
mel.

The range of vanability in offectiveness at remaving solids or nibidity in
runoll water [or common best management praclices is enormous and, in some
conlexls, cerlain measures will be useless. Tor example, sill Lenees or olher
barriers. such as the Commission recommends for treating runoft water, simply
will not remove the extremely [ine solids thal are present in soils with heavy clay

components. Likewise, meusures w slow e rate ol stonuwater runoll that con be

m
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(cont’d)

CO87-13

cllective o some cireomstances will be useless i very steep lemin. These steep
watersheds are exactly the habitats that wild trout are likelv to inhabit.

In conclusion. the Commission has failed (o provide meaningful analysis ol
the impacts of construction ol the Atluntic Coast Pipeline on walerways and the
aguatic life they support. The Commission has also failed to present potential
mitigation measures that will elTectively mitigate the harms expecled (o be done 1o

troul wnd trout walers along the pipeline comdor,

XIL The DEIS Does Nor Adequarely Analyze lmpacts Associated with
Pipeline Consnruction and Operation in Karst Tervain,

The proposed roule ol the ACDP traverses signilicant areas ol karst terrain,
which present substatial dsks 10 human and envirommentyl resourees.”™ FERC
acknowledges that the karst Leatures w the pah ol the pipeline “present a hazard o
the pipeline both pre-and post-construction due to cave or sinkhole eollapse, and
can also provide direct conduits trom the ground surfuce (o the groundwaler,

. . . . L 8T o Ca
inereasing e polential Lor groundwater contmmination.”™  “Potential impacts

“gee, aenerally, Chins Groves, PhUD., Karst Landseapes and Aguifers of the Ceniral
Appalochion Mounicing aid iinplications for the Proposed Ailuniic Cousi Pipeling
(hereimafter “Crroves Roport™), attached as Attachment 44, The STIP also affects 1.1
miles of Taned thut has the potential 1o contain kurst lealures. 1DEIS o ES-3.

%7 DEIS at 47 See also id at 4-83 i"[D]evelopment of karst teatures along the groumd
surlsce greutly increuses the suseeptibility o underlying squilers o contamination
sougces (e.g. soil, stormwater, chemical spills. or other contaminants) originating at the
ground surlaee.™).
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See the response to comment CO86-18.
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(cont’d)

[rom sinkholes melude properly damage and wjury lrom sinkhole collapse: and
cemtamination of water resonrees by rapid infiltration of contaminants from the
land surface 1o the groundwaler via movement of waler through fraclures and into

SRS

the sinkhole. Further. us FERC points oul, the blasting required (o lay the
pipeline in certain karst terrain “could ercate fractures in the rock, temporarily
allecting local groundwuter low patlerns and groundwater vield of nearby wells
und springs wound the blust sile, and allecting (heir water qualily by o teoporary
increase in mrhidity levels shortly after blasting."*

Despile gencrally achnowledging these potential impacts. FERC fails 1o
take the required “hard look™ at how the ACP conld atteet and be aftected by the
signiticant karst resources along its route. FERC's failures include wrongtully
limitng is analvsis 1w only the most visible karst [calures, unjustiliably
munimizing the nsks ol construction throveh the karst arcas 1t Joes acknowledug,
and relying on vague, uaproven, or undisclosed mitigation measures to determine
that impacts associated with siting the ACP through karst terrain will not be
significant.  As a result, TERC sigilicantly underestimates the environmental

impacts associated with karst resonrces.

A. The DFEIS fails to adequately identify the full extent of the karst
neiwork that would be affecied by and pose risks to the ACP,

SIS a1 4.8,

“* DEIS at 4-4.
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(cont’d)

The proposcd corndor ol the ACP passes through Lhree signilicant regions

of karst as it erosses the monntaing and valleys of Western Woest Virgimia and

-

Southwestern  Virgina, Uhe Allegheny Front and Appalachian Platean
provinee, encompassing Pocuhontas and Randolph Countics, West Virginia,
“generallv exhibits intensive development and high density of karst features due to
its highly fractured nature and steep groundwaler hydraulic gradients.” Fealures
melude lnear cave networks, conduit How, dissppeanng md  sublerrmenn
streams. and steep-walled. open throat sinkholes, known as swallets. ™ "I'ie Folded
Appalachian Subscetion ol the Vallev and Ridge provinees, encompassing the
caster portion of Pocaliontas County. West Virginia, all of Bath and [lighland
Counties, and western Aungusta County, Virginia, contains numerous different
arcas ol karst development, “where ¢rosion has exposed the limbs ol lolded
carbonale formations. ™™ Lawily, the proposcd path ol the ACT crosscs the Greal
Vallev subseetion of the Valley and Ridge provinee, which includes the majority
of the proposed alignment in Augusta County. Virginia. “I'he karst terrain of this
subscelion 1s characienzed by numerous circular 1o oval=shaped sinkholes. rangimyg
in size from a few to soveral hundred feet in diameter, and the presence of caves

and large springs. In the eastem porlion o’ August County, the karsl lerrain has

" DEIS at 4-10.
L]
(2]

el
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been bunied beneath s mantle ol alluvium shed ol Lrom the mountauins to the cast
. |which has| resulted in the formation of nimerans shallow broad sinkholes.™

FERC relies upon the apphicant’s Karst Survey leport o idenlity “surtace
karst Teatures” that could be adversely impacted by construction and operalion of
the Projeet. That review includes a “desktop evaluation™ identifying any closed
depressions and cave enlrances oceurring within a guarter mile of the pipeline
cepterline and o “Leld survey™ that assessed those Leatures within 150 Leel of the
centerline in more detail. Only features within the 300-foot corridor were
delineated, documenied. and recorded. ™ That level ol review is Lar 100 narrow
and fails te account tor portions of the karst svsteim beyvond mapped caves and the
most obvious surface features. Hecause the DEIS fails to identify and assess
impacts Lo the broader karst sysiem. il does nol comply with NEPA.

As Prolessor Emst Kastning explained in a review ol the karsl impacts ol
the Momtan Vallev Pipeline, which would also traverse the Ridge and Vallev
pravince in Virginia and West Virginia. “Karstic features on the surface can range
[rom Lhe extremely obvious (c.g., large sinkholes. sinking streams, swalleis and’or
springs), often averlooked featires (e.g.. small sinkholes or drv valleys). subtle

teatures (e.g., swales), and very small leawres (e.2., solutional sculpling ol rock
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(cont’d)

605 - . .
' In addition to the more obvious “sinkholes,

surlaces such as karren Leatures).
caves, and eavems” identified by FERC, karst landforms of any size on the surface
can sometimes be hidden from the casual observer. “large, dry vallevs and
solution valleys can inadvertently go unrccognized as karst  proverbially a ‘one
can’t see the farest for the trees” svmptom. . . . Other karstic features are too small
1o be discovered by aerial photography or illusirated on a topographic map.” %
Ihe end resull 3s that “[ijn wreas wnderluin by soluble roch, the ubsence ol
sinkholes on the surface cannot be cateporically interpreted as the absence of
kars.”™

Likewise, m a review of the ACP's potential impacts on Karst terram,
Professor Chris Groves explains that “explored and mapped caves within a
parlicular arca oller only o lrugmented and incomplele preture” ol the karst
lnndscnpc.mﬁ A distinetion must be made between mapped caves and 1he more

il

complete, integrated networks known as “karst flow notworks. Cave maps

such as those relied upon by FERC in the DELS show only the extent of passages

“ Emst Kastning, Ph.D...2n Expert Report on Geologic Hazards in the Karst Regions of’
Virgima uned West Virginia: investigations and Analy
Menenienin Ualley Gas Pipeline a1 12 (hereinafler “Kastning Report™), FERC Dockels No.
CP16-10 and CP 16-13 (Accession No. 20160713-5029).

v Concerning the Proposed

T ar12-13.
o
% Giroves Report a1 9.

4,

296

Companies/Organizations Comments



£€C0CZ

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-13
(cont’d)

that can be explored and mapped by humany and do not represent the entirety ol
the Karst flow nerwork.  When Karst systems are viewed on the environmentally-
relevant scale ol passages large enough (o transmil water and air contaminants,
“sepurate caves cun gel conneeled, und caves that didn’t exist at all because the
larger explorers couldn’t fit into them now come into existence. It is reasonable
that at some point in the progression thal more and more cuves wilhin a given
region ol a roch budy, maybe aff at some poinl, converge 1o lonn a smgle
integrated svstem of interconnected spaces ranging from the relatively large
passages shown on cuve maps down 10 line raclu res.” ™™

This distinetion is lmportant bocause the contaminants that  could
potentially be introduced by construction and operation of the ACI’. such as
sediment, hvdrocarbons., and wethane, can ravel (hroughout the kurst [ow
nelwork, Thus. any impacts 10 one arca ol the karst Now network may be [elt
broadly throughout the larger network as contaminants travel umimpeded through
the small spaces within the bedrock. As the Giroves Report explains,

a signilicant emphasis in [the DEIS] is on caves. meaning the lurger

places within the Karst aquifers inte which human-sized cave

mappers can fit [Towever, water canying sediment or other

contaminanls can flow through o wide runee of spaces. This includes

much smaller spaces than explorable caves, whose localions are not

n generul measuruble. . . . [The notion ol larger “karst fealures”

being the locus is 1o some degree, especially unthropomorphic. For
this reason indeed, while decisions in the Karst Mitigation Plan are

e
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-13
(cont’d)

culled [or 10 delermine whether a karst [ealure has “connectivily (o
e subsurlace coviromment and nsk lor mpacting groundwaler
quality,” there are karst arcas where the emtire lundscape  not just
sinkholes and  swallets  hus “comnectivity Lo the subsurface
environment and risk for impacting groundwater quality”™!

Onee those contaminants reach the karst flow nerwork, they can “travel
long distmees over relatively short periods . . . where they may cmerge at a spring
that in some cases may serve as a water supply contaminated by a source that may
be miles or ens of miles u\\-;n_v."'-'nz

Thus, altheugh there may he no apparent karst surface  feamres,
construction may still significantly contaminate the karst network and affect
resources many miles away, By relying primanly on mapped caves and more
obvious surface feamires to identify karst resonrces, limiting the assessment of
karst leatures 10 within Y4 mile of the pipeline corridor. and limiling assessment ol
springs’swallels aud pre-construction waler guality surveys o within 300 leel ol
the ACP, FIIRC fails to account for patential significant impacts to the larger karst

Now network

el a1 30,
M jeh 4l 12; see aiso DELS al 414 (“Dye trace tests conducted in the area determined tha

water from sinking streams flowing inte subsurface conduits can travel miles over a
couple davs, forther indicating the degree of subterranzan karst developmant. ™).

9%
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-13
(cont’d)

As Prolessor Groves noles. signilicant polenlial [or conlaminalion ol
groundwater sonrees oxists even where obvious sorface Karst featires are not
present:

A shortcoming ol environmentul regulations and planning . . .
concerns the concepl thul waler and contaminunls that it curries
must e o surluce route 1o sinkhole or swallet ad then vink into
the aquiler there 1o polentially conlaminale groundwaler. . . . A
characteristic ol" many karst areas, however, especially sinkhole
plains such as oceur in SW Virginia and eastern West Virginia. is
that surface draimage iy almost whollv lacking, and this is because
water can  infiltrate  essentially  evervwhere. While sinkholes,
swallets and related karst features can certainly be preferred routes
for water and contaminants to enter e subsurtace. they are often not
required for water to infiltrate into the karst aquifer.”™

For these reasons. FERC is wrong (o dismiss impacts Lo karst syslems [hat
are oulside the construguon corndor. For instance, FERC noies thal the proposed
ACP construction workspace 1s within a hall mile ol the Bumsville Cove Cave
Conservation Site, which has a hiadiversity signiticance ranking of 131, “indicating
that il is ot tirst order global significance in lerms of biodiversity conservalion.”
for a distance of over 2 miles. ' FERC dismisses any impaets 1o this valuable arva
based en its conclusion that “proposed trenching activities would not pass over or

mlercepl any known cave svitems in the Bumsville Cove Cave Conservation

™ Groves RReport an 30,

" DEIS at 4-15.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-13
(cont’d)

Site.”™ As explamed above. however, mercly avowding the most obvious karsl
teamres sneh as mapped cave svstems is not sufficiont to prevent impacts to those
systems through contamination of the karst [low network. FERC's [ailure 1o
analvee the polential impacts caused by construction wilhin (he karst [low
network, as opposed to direetly through easily identifiable karst feamres such as
mapped cuves and sinkholes. renders the DEIS delicient.
B. The DEIS wrongly dismisses the serious risks posed by leakage of gas

fram the ACP into the karst flow network.

The DEIS s analysis of risks posed by the erassing of karst landscapes fails
10 udequately assess the potential for methane leakage [Tom the pipeline 1o
contuninate i spread through e harst flow nelwork., There have been,
however, numerous documented cases where toxic and‘or explosive passes have
conlaminaled the unsaturaled zone ol u karest Qow svstem in ways thal have
created concems for public health, signiticant finaneial impacts, and 1 at least o

cases. injury and death. ™™

The Burcau ol Land Management (BLM) condueted a study on the
potential for methane leakage from namiral pas development activities to

contaminale the karst nelwork oulside of but connecled to Carlsbad Caverns

e
el

" Groves Report ar 13-22.

3
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-13
(cont’d)

Naunonul Park (CCNE), which was published as parl ol the Final Dark Canvon

Invironmental lmpact Statement (118).7 BLM's analvsis fonnd that

It nwwrad gas were W How through an open hole or theough
asingieement Lhat cither failed or was inadveriently perforated, the
gas would [ollow passage or other routes. such as small lractures or
Laults, and eventually contaminale a cave or cave system. Some ol
lhe eflects of such contamination may be irreversible. The risk 1o
humans from the migration of hydrogen sulfide andior methane
conld be substantial. 17xplosions could result when the gas and the
oxygen in the cave mix and are ignited by carbide lights oflen used
by cavers.

Cave values would be damaged by explosion. The presence ol
hvdrogen sulfide and‘or merthane gas, even in small amounts, conld
change e delicate bulunce ol the cave slnosphere, cousing the
rapid delenoralion ol cave lomations und the disruption or death
cuve lile.

Buildup ol toxic or combustible Lumes in caves and cave cnlrances

from leaking or ruptured pipelines may harm wildlife and cave

visitors and. in extreme cases. lead to asphyxiation or rapid ignition

in the rare cvent thar the fumes are ignited by visitors, ™

The 1118 fails to adequately address the substantial ecological and
sulely risks posed by pipeline leukage into kurst systems, Contrary (o
I'LERC’s conelusion that “the likelihood of a gas release [from the ACP] is

low™ such that “the probability for methane to impact karst feamres and

T s,

Sl w1517,
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C087-13
(cont’d)

. oy o .
associated groundwater™ 1y also low. ™ such methane leakage 15 @ commaon

. ORI
acenrrenee in underground  pipelines.

Indecd, the risk of leaks or
calastrophic tailures is greatly increased when a pipeline is cited through
karst terrain.”' FERC's Tuilure to adequately address these nsks thus
renders the 121118 inadequate.
C.. The DEIS impermissibly defers assessment of impacts to
multiple ¢ritical liayst resources,

The karst lerruin that would be traversed by the ACP mncludes
several sites of particular ecolagical signiticance. Instead of analyzing, and
disclosing the polential [or impacts o these speciul areas in the DEIS.
FLERC merely mstructs Adlantie o subinil snadysis ol potential impacts ind
mitigation at some point in the future. As explained in detail in Section [ of
lhese comments, this approach undermines Lhe purposes ol the EIS under

NLPA, which 15 o mform agencies and the public of impacts ad

™ DEIS a1 4-20.

TP EPA Natwal Gas $tar, Basic Information,
hilp:www.epi gov methine ‘gasstar busicinfomation/index. Miml, Conservation Law
Foundation. fnie Thin dir: How Leaking Natval Gat Intrastructure is I avming Owr
imvaronment and Wastog o Valuable Resowrce, wvailabie al
hup:iwww. natual gaswateh,org wp-

contentfuplouds 201271 TCST Tugitive emissions weport.pdl TTowse Natwral Resources
Commiliee Democratic stall, dmericu Pes for Gus Leeks: Nodural Gas Pipeline Leaks
Cast Consuiners filliois, available ar hpraveww clf.orgwp-

confentiuploads 201 20RN wh ey Gase Leaks=Report=2.pedl

! Groves Report ar 12-13; Kastning Report at 28-29: DEIS at 4-17.
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CO87-13
(cont’d)

allemalives  before a decision  that would  signilicantdy  allecl  the
environment is made.

Une such special area is lhe Cochran’s Cave Conservalion Site m
Augusta County. Virginia. This arca is designated as a lirst order globally
signiticant conservation site. Cochran’s Cave No. 2 is designated as a
signilicant resource under the Virginia Cave Protection Act of 1979 and is
known to harbor sensitive species such as Vieginia big-cared buts, Indiana
bats, and Northem long-eared bats, and provides ideal habitat for the
Madison Cave isopod. 2 FERC specilically notes thul. because ol its high
ceiling heights, the cave is particularly vulnerable to construction impacts
from the ACP. However. instead of analvzing in detail and disclosing the
polenlial adverse clloets 1o this ceologically signilicant, vulneruble cave
syslem, FERC merely instructs Allantic o consull with a stale ageney o
determine what those impacts would be and to file the results of that
consultation and any avoidance measures with FERC outside of the NEIPA
public process,

FIERC likewise defers in-depth analysis of impacts w the Dever
Spring Recharge Area in Highland County. Virgima. This spring is located

willin 1300 leel ol the project workspace inoan aren where over 80% ol

TDEIS a 4415

M
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-13
(cont’d)

harst Leatures are classilicd as lugh rish.”" Atlantic hus not vel conducled
tield survevs in this area and thus does not present any derailed analvsis of
the potential impacls to his sensitive area. Rather. FERC permits the
applicanl 1o “submit an assessment ol karst development and polential
impacts in the arca” at some unspeeified future date and “complete the field
survey [or karsl Jealures in the area pending land access und prior to
constuction.” " FERC's Luilure 0 apilyee these impuets i (he DEIS and

subject that analvsis o meaningful public comment violates NIFPA.

D. The DEIS unjustifiably minimizes the risks of construction

through kavst by relving on vagne, unproven, or undeveloped

mitigation measures,

Despite achnowledging some, but by no mems all, ol the risks posed by
construction through karst terrain, FERC concludes that the impacts will not be
significant.™ In order to reach that comelugion, FIERC rolies on Atlantic’s
implementalion of Besl Managemenl Practices in ils Karst Mitigation Plan and
use ol a kurst speeialist o himil polential newalive impacts on karst features,””

FIRC does not, however, evaluate the etfectiveness of those measures but rather

T DEIS at 4-14 (finding that 23 of 2% identilied karst features in Highland County are
clasgified as high rigk).

"
TEDEIS a1 541 342,

g,
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-13
(cont’d)

assumes lhat they would be sullicienl to mimmice impacts (o karsl. As the Groves
and Kastning reports make clear, those measures wonlld nat he adequate o avoid
the sigmficant impacls associaled with construction through karst.

Prolessor Groves concludes that, “Considering the nuture of he karst
systems of the Appalachian Mountains across which this proposed pipeline would
cross. the environmental challenges presented. and the kurst-related environmental
pluning dJdesenbed i the DUIS, harst hueard  assessiments, and (he Karst
Mitigation Plan. . . . there are still significant environmental and safety risks it the
ACP is constructed ”™® Groves cites numerous laws wilh the mitigation plan that
demonstrate it will not minimize impacts as FERC asserts, lor example,

the Karst Mitigation I'lan, described in Measures to Avoid [mpact to
the Karst Aquifer and lnvironment seetion 8.d recommonds that
“construction equpment velueles, marerials, hazardous matcrials,
chemicals, fuels, lubneating vils, and petroleum produets will not be
parked. stored, or serviced wathin 300 feer of any karst featmre.™ This
suggests (it 10 a spall ol such bagardous matenal oceors, (hat 11 will
flow overland 10 the karst [ealure and then sink there 10 potentially
conlaminale groundwaler. A charucteristic of many karst areas,
however, especially sinkhole plains such as occur in 8W Virginia
and easlern West Virginia, &y that surface dramage is abmost wholle
lacking, and this is because water can infiltrate essentially
everyiwhiere, While sinkholes, swallets and related karst features can
certainly be proterred routes for water and contaminants to enter the
subsurface. they are otten not required for water to infiltrate into the
karst aquifer,”"

18 Groves Report a1 29 30,

0 30,
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CO87-13
(cont’d)

FERC 1s thus wrong to relyv on Allantic’s dentlication of “karsl leatores™ 1o
minimize impacts,

This flure is compounded by the DEIS’s deferral of development of many
miligation measures beyond the DEIS process. FERC Lils 1o include in the DEIS
and allows to Atlantic to submit and develop in the future mitigation measures that
are necessary oz (1) protect the Cochran Cuve Complex, discussed above; (2)
proteet against Jamuge o karst resources [rom geotechoical diilling borcholes; ™
(3) protect cave invertebrates and other subterranean obligate species (amphipods,
isopods. copepods, Natworms. millipedes, beetles, ¢ie.) that are endemic w only a
tew known locations;”' and (3) proteet againgt groundwarer impacts where
constuction  activities intercept a saturated karst conduit. OFERC cannot
ralionally conclude i the DEIS that tbe ACP’s impacts m karst would be
adequately minimized when Allantic has vel 1o develop or submit these mitigalion
measures. As with impacts o many other resovrees disenssed i these comments,
FERC blindly accepts the assurances of the applicants without itself subjecting the

proposed measures (o seruliny lo cnsure their elleclivencss,

TTDIEIS at 419,
G a ERA10

w434,
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CO87-13

Morcover. FERC's assurance that Allantic wall be able 1o not only idently
(cont’d)

but avoid significant impacts to karst ignores the reality of the karst systems
described above. As Kasting explains,
For the DEIS discussion ol huzards and mitigalion lo merely dace
around and pasl individuul sinkholes and other karst lentures ignores
the intereunneetivity ol surlicial and subsurlicial paths of wute
flow. By analogy, il an armyv were lo encounler a ming licld in
baltle, it would be prudent [or it to skirt the area completely rather
than tip-toe through it in the hapes that a catastrophic event would
not be triggered. A pipeline thut #igs and »ags through a plain ol

sinkholes may easily encounter karst features that are subtle of not
recognizable from surface recognizance. ™™

Because of the complex, interconnected nature of karst landscapes. both
Groves and Kastning conclude that ths impacts ol sonstruction ol a 42-inch buricd
pipeline through this tervain “caunot simply be engimecrad away. These are often
stmply pour locations tor the construciion aond operation ol such tacihiies. . . The
only way to whollv avoid these significant potential problems is to avoid well-
developed karst arcas a1llogc1hcr_"-'u FERC’s unrcasonable reliance on Allantic’s
proposed  and vet to be proposed  mitigation measures to minimize the impasts

of construction in karst thus renders the 1JF18 deficient.

! Kastning Response at 7.

M Groves report at 29-30; see afso Kastning Report at 5456,

T
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CO87-14

XIIL The DEIS fails to adequately assess the agquatic resource impacts of
erosion, sedimentation, and turhidity resulding from construction
through streams and along steep slopes.

Construction of the proposed ACP and SHI' projects would cross 1,989
walerbodies, including 831 perenniul waterbodies, and would disturb over 4,336.7
acres of soils with high potential for water erasion. ™™ “hie vast majority of those
waterbodies provide hubital for uquatic life and support fisheries.™™ The ACP
Mainhne would lear o 110 150 loot wide comdor along (he length ol the
pipeline route during construction.™ which would lead to increased sedimentation
ol strcams duc 10 bank crosion al crossing localions and stormwater discharges

K

trom disturbed arcas, among other impacts. ™ Additionally, the project would
convert & significant amount of forested land to herbaceous cover in the 50-foot
wide permanent right-of=way, much ol which [ollows steep slopes with highly
crodible soils.

FLRC acknowledges that construction of the project would likely lead to

. ] e - s 5
adverse impacts on water quality. = “Clearing and grading of stream banks,

DEIS at FS-R. 4-44.

U w170 76, Sec, generally, DEIS Appondia K (hsting use classilications of
streams erossed),

77 at 2-9. The cleared coustruction right-of-way for the ACP laterals would be
between 73 and 100 feel wide. fel
T 9T =100

T

I

COg87-14

See the response to comment CO86-19.
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CO087-14
(cont’d)

blasting (1f required). in-siream lrenclhing. irench dewatenng. and backlilling
comld cach result m remporary, loeal madificarions of armatic hahitat involving
sedimentavon, ncreased  turbidity.  and  decreased  dissolved  oxygen
concentrations.” ™ Those impaets would harm (he aquatic organisms that rely on
the affected streams for their survival. As PERC statos,

[tIncreased sedimentation and Lurhidity resulting from in-stream and
acljacent construction activities would displace and impact tisheries
and aquatic resources. Sedimenlation could smother lish egas and
other benthic biota and alter stream bottom characteristics. such as
converting sand, gravel, or rock substrate to silt or mud.  These
habitat alterations conld reduee jnvenile fish survival, spawning
habitat, and benthic community diversity and health. Increased
mrhidity could also temporarily reduee dissolved oavgen levels in
he water eolumu md reduce respirutory lunetions i streum biok,
Turbid conditions could also reduee the ability [or biota to 1ind [ood
sourecs of avoid prev,”!

Despile generally acknowledging these impacts, FERC concludes thal they
wonld be primanly short erm and could be adeguately mitigated through the use

of Best Management Practices, such that no significant adverse impacts to aquatic

B o, at -100; sez also id. at 5-10 ("In-stream pipeling construction across waterbodies
vould impact syuatic specics and their habilats, imerease sedimentation and tudndily. alier
or remove agquatic habilal cover, cause siream bank erosion or scour. impinge or entrain
tish and other hiota during water withdrawals, and mercase the potential for fuel and
chemical spills.”™),

Sl an 4-128

I
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CO87-14
(cont’d)

resources would oceur.™ The DEIS's unulysis ol impacls 10 aqualie resourees
talls fall short of the “hard look™ required by NIEPA for numerons veasons.,

First, FERC lacks adequale inlormation lo determine the impacls (hat
would be associaled wilh the wel open-cul crossing method al the major crossing
of the Neuse River. Without that information, 1'1NRC cannot reasonably conclude
thut the project would not signilicantly impuct the aquatic ecosystem i that
walerbody,  Sceond, FERC wgjustiliably relies on the use ol Best Management
Practices to conclude that clearing and trenching in steep slope areas and at water
crossings will not signilicunily contribute 1o sedimentation and relaled impagts off
mrbidity, FERC provides no evidenee to justity its conclusion that those measures
would successfully minimize sedimentation impacts, and past experience
demonsirales that they would be madequate. Third, FERC Lails 10 account for the
mereased sedimentation that would result from the conversion ol mature loresl 1o
herbaccons cover within the 30-foot wide permanent rght-of-wav along much of
the pipeline route. As expert analysis performed by the consulting firm
Downstream  Strategics. LLC conlinms, hat land wse chunge would causc
= Pin

significant increases in sedimentation, allv, FERC fails o acconnt for

T S0 312

" Cee Allantic Coust Pipeline Sediment Modeling Methodology. Propared for
Appalachian Memntain Advocates by Jasen Clingerman and Evan Hansen off
Downstream Strategies, LLC, (hereinaftor *Thownstream Strategios Repont™), included as

Attachment 45,
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LEOTZ

CO87-15 The Neuse River is currently planned to be crossed by the cofferdam
method. We have requested a hydrofracture assessment to determine the
feasibility of completing a HDD at the Neuse River.

CO87-14 impacls associuled wih the creation ol polentially millions of cubic vards of

(cont’d)

exeess spoil. Beeanse of those shorteomimgs, FERC™s DELS does not comply with

NEPA.

CO87-15 A. The DEIS lacks information necessary to determine impacts to aguatic

life in the Neuse River, which would be crossed using the wet apen-cur

methnd.

The ACP would eross thie vust mugjonily of “majer” walerbodies, delined us
those where the crossing width would be greater than 100 feet. using the HIJI) or
collerdam methods. However, one major walerbody, the Newse River, would be
crossed using the “wer open-ent’” methad, which involves trenching within the
walerbady under Nowing conditions and thus carries the potential for much greater
impacts 1o waler quality than dry crossing methods, ™ The Neuse supports habitat
[or multiple sensitive aquatie species, neluding the Neuse River Walerdoy and the
Atlantic Sturgeem. ™ Despite the porential for significant impacts ta this important
habitat, FERC lailed 10 analyse impacts of the crossing in Lhe DEIS. choosing
mstead o deler analyvsis unil some vospecilied me prior o construciion.

FIERC recagnizes that the wet open-cut erossing method poses substantial
threats Lo waler qualily:

Openscul constuction would wsull e inereased  tnbidity wd

sedimentation in the crossing vicinity, potentially cecreasing the
dissolved oxygen, thereby potentially sutfocating the eges and larvae

FIDEIS at 4491, 4-192,

¥ DEIS at 4-192 - 4-193,
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CO087-15
(cont’d)

of Bish and mvertehrules. Scdimentation could displuce the more

mobile species und polentially  smolher benthic  inveriebmles.

deercasing proy availahility for fish. These offeets comld degrade the
yuality of the habntal, mahing 11 vnswlsble for sppaning snd reanng
aclivives.

In previous NEPA reviews, FERC hus acknowledged thal in order to
determine the impacts to aquatic organisms from such a erossing, it is necessary to
caleulate the duration. extent, and magnitude ol in-stream turbidity levels that
would result from additional sediment loads, Lo the DEIS for the Mountain Valley
Pipeline. which is the same size and crosses very similar terrain to the ACP, FIRC
expluined that simple scdiment loud modelling was not suflicient 1o delermine
impacts to aquatic lite trom open-cut construction, Without mmalyzmg factors such
as stream velocity. turbidity, bank composition. sediment particle size. and
duration ol the dislutbance. the density, downstreum exienl, and persistence ol a
lurbidily plume al a given crossing cannol be known. In lhe absence ol
quantitanve analysis of the duration, extent, or magnimde of estimated nubidity
levels, “conclusions cannot be drawn regarding the effects of sedimentation and
terbidily on lisherics and aquatic resources duc 1o the wel openscut crossings.”

Despire admirting rhat it cannot determine impacts from sedimentation and

lurbidily on aquatic life al the wel open-cul major river crossings. FERC

I a 4192,

¥ Diratt Environmental Impact Statement for the Mountain Valley Pipeline and Supply
header Projects. FERC Dockets No. CP16-10 and CP16-13, ar 4108, 4-176.

nz
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CO87-15
(cont’d)

nonctheless concludes that those impacts would not be signilicanl. Its conclusion
is in part om {8 requirement that Atlantic submit an analvsis that “address|es] the
duration, extenl. and magnitude of wwbidity levels,” “assess|es| the polential
impacts on resident bioly,” “include[s] a discussion on the physical and chemical
characteristies of the sedimonts, the estimated arca affected by the transport and
redistribution of the sediments, and the elTect o’ the suspension and reseillement
on waler guality,” and includes Yun ussessment ol the eflectiveness ol (e
proposed mitipation measures.” ™ FIRC, however, does not require that analvsis
10 be submitied during the NEPA process or, indeed. cven prior w the issuanee ol
a certiticate.  Rather. FERC permits Atlantic to submit its analysis at any time
prior 1o the beginning of construction. ™

As explamed in detwl above. NEPA docs nol permil ageneies w deler
analvsis thal is crilical lo delermining the environmental impacts ol a proposed
project until after the issuance of a DTS or. even less so, aftor the conclosion of
the NEPA process. RRather. FERC must “take to the public the full facts in its draft
EIS."™® Ilerc, FERC cxpressly acknowledges that it cannot delermine impacts 1o

aquatic life at the major waterbodies such as the Neuse River thar would be

crossed using the wel open-cul methad based on the information before it

Tl 4102

i

M€ Burkey v. Eliis. 483 T. Supp. 897. 915 (N.D. Ala. 1979).
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-15
(cont’d)

Nonciheless. FERC concludes that theose umpacts would nel be signilicanl because
thev wonld he smudied at some foture date alemg with the effectivencess of the
proposed mitigation measures.  FERC's conclusion defies logic and plamly
renders (he DEIS deticient, thus violating NEPA.
B. The DYISs reliance on BMPs to minimize construction sedimentation

impacts along steep slopes and at water crossings is unjustificd

The proposed projects would impuet aguate e due w0 mercused
sedimentation not just from the stream crossings themselves, but also from the
runell’ from the signilicant land disturbance that would occur in the watersheds
upstreumn trom  the  crossimgs  Jduring  constuetion. Ay mentioned  wbove,
construction of the AC) would disnub over 4.330.7 acres of soils with high
polential for water crosion.”™  Morcover, much of the proposed project roule
[ollows verv sleep slopes. with the ACT crossing over 84 miles ol slopes greater
than 2V pereent, including 24, luuiles of slopes greater tham 35 percent, and the
SHP crassing over 23 miles of slopes preater than 20 percent. including 10.7

2

Imiles of slopes greater than 35 pereent.™ Through the course of consiruction,
“clearing and grading wonld vomove trees, shmbs, brush, roots, and large rocks

trom lhe construction work area”™ and heavy machinerv would be used o dig a

KIS at -4,

T d LS4 4-26.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-15
(cont’d)

lrench 10 o depth ol between six and cight fwel.™  Such disturbance would
mdoubtedlv lead to inereased risk of slope failure and inercased sedimentatiom in
walterbodies downstream [rom the distubed area, ™

Despite the steep slopes and highly crodible soils that would be traversed
by the ACP, I'RC concludes that erosiom and sedimentation from these arcas
would be temporary and localized with the implementation ot Best Management

L [ - . . .
[hie DELS does not, however, inany way evaluade the ellieetiveness

Practices,
of, or even discuss in anv detail. the measures included in those plans. [ndeed.
site=specilic plans are nol included in the DEIS and it is not cleur il those plans

have been completed and reviewed by FERC. FLERC cither simply agsumes that

the mitigation measures that would be included in those plans would successtully

T DEIS at 2-32 - 2-33,

H o 2. Pamela C. Dodds. Ph.D)., Ticensed Professional Geelogist, Axseassent (OF
Phe dverse Hyvarogeological Impacts Reswiting From Construction OF Phe Proposed
Atlamic Coast Pipeline In West Virginin, Virginia, And North Caveiing, March 2017,
included as Attachment 46; KIS at 4-37 (" Restoring a slope to original contour,
retuming the topsoil. and reestablishing vegetarion would not restore a slope to original
condition,, though 1Lmay appear so and ereate a Galse sense ol seeunty, ACP"s cul-and-nll
construction on steep slopes would resull in permanent, irreversible allerations ol
geologic conditions. ™), Jef at 4-36 (“Ihe potential failure of ACP"s [11l slopes (including
backtill) and resulring debris Hlows than [sic] eould travel hundreds or thousands of foer
dovwnslope is u significant concern of the 1S with the powential o alTeel public salely,
resources, and intrastructure on the NFS lands and non-tedaral lands downslope.
Towever, the Tl seope of this 1111 slope hazard is not recogmzed i the mdustry=specilic
guidance “Mitigation ol Land Movement in Sieep and Rugged Terrain for Pipeline
Projects™ (INGAA, 2016). which the BIC Team would use to develop mitigation designs
loor ACP (sec section 4.1.4.2.).7).

™ See, e.g. DLIS at 5-2.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-15
(cont’d)

minimize sedimentation impacts or defers consideration of the effectiveness of
those measures to a later date. FERC’s analysis in the DEIS is thus either
unsupported or incomplete and, indeed, conflicts with available evidence of the
impacts of pipeline construction through areas of steep slopes and highly erodible
soils.

Studies show that erosion and sedimentation controls for pipelines have
been known to fail under heavy rain events and sedimentation risk is higher under
steeper conditions and near bodies of water.”*® There are numerous examples of
significant sedimentation impacts occurring during pipeline construction despite
the use of industry-standard erosion and sedimentation controls

A 42-inch diameter pipeline has never been constructed through the steep,
rugged, highly erodible terrain of the region of the Appalachian Mountains that
would be traversed by the ACP. However, construction of much smaller pipelines
in the region has repeatedly resulted in extreme sedimentation impacts. For
example, in 2006, during construction of a 20-inch East Tennessee Gas Pipeline in
Tazewell and Smyth Counties, Virginia, slopes failed in two independent events in

Indian Creek and North Fork Holston River, resulting in a kill of several hundreds

™0 See, e.g., Johnson, Gagnolet. Ralls, and Stevens, The Nature Conservancy. Natural
Gas Pipelines al 7 (2011), available at

http://www.nature.org/ourinitiatives/regions northamerica unitedstates pennsvlvania ng-
pipelines. pdf.
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CO87-15
(cont’d)

of individuals and multiple species of endangered mussels.””” The worst sediment
problems originated not directly at the stream crossings, but high in the watershed
where small streams transported sediment to the larger streams. Evidence of the
sediment was detected as far as two kilometers downstream of the slips. These
impacts occurred despite extreme care taken by FERC, USFWS, the Virginia
Department of Conservation and Recreation, and the company to ensure that state-
of-the-art erosion control measures were in place.”*®

Similarly, a 2014 Columbia Gas of Virginia project to add a 12-inch
pipeline adjacent to an existing 6-inch pipeline along Peter’s Mountain near a
portion of the Jefferson National Forest in Giles County, Virginia, led to extreme

749 . . . - . .
This location involves similar terrain and is very close

sedimentation impacts.
to the proposed route of the ACP. Inspection reports by the US Forest Service
describe sediment movement that “looked like a lava flow” and note that the

inspector had “never seen that much sediment move off site before.””>° Much of

the sediment became embedded in a nearby stream.”’ These impacts occurred

h See April 10, 2015 Comments of the Scientific and Technical Committee of

Preserve Craig, Inc. to the USDA Forest Service, included as Attachment 47.
8 1y

™ See Dominion Pipeline Monitoring Coalition, Case Study - Columbia Gas, Giles
County, VA, available at hitp://pipelineupdate.org/case-study-no-1.

750

USFS Inspection Reports of Sept. 5, 2014 and September 15, 2014, available at

http://pipelineupdate org national-forest-pipeline-inspection-reports/,

.
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CO87-15
(cont’d)

despite the existence of comprehensive erosion control plans, implementation of

Best Management Practices, and weekly inspections by the company to ensure

2

. . 75
proper implementation.

As demonstrated by the photo below showing massive

amounts of sediment that travelled bevond the company’s installed silt fence and

bypassed a diversion channel, standard erosion and sediment control practices

dare

not sufficient to protect against damage associated with pipeline construction on

the steep slopes of this area.

Sedimentation at Columbia Gas Site near Jefferson National Forest

?Rfd
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CO87-15
(cont’d)

Souree: Dominion Pipehne Monitoring Coaliion

Similar impacts occurred m Pennsylvania wilh construction of l'ennessee
Cas Pipeline’s (TGF) 300 Line Projecl. purt ol the Susquehenna West Pm_ic«.‘l.ﬂ'"
[n May of 201{, FIERC issued an envirammental assossment for the 300 Line
Project, [inding there would be no significant impacts when TGP crossed streums
i northeast and north-central Pennsylvania, FERC relicd on TGP plun 1o lollow
construction guidelines created by the Corps. USDA, NRCS, and FERC. In
addition, FERC imposcd ils own conditions. However. despile what FERC
believed to be adequate measures, I'GPs construetion violated Pennsyvivania
Clean Water Law multiple times. The majority of the project’s compliance reports
conlained at Jeasl one violation ol the project plans, bul the plan was never

TE

enlorced. Whether the plun was inadequale in ils substance or inadequately
entoreed, the end result is the same: the pipeling’s stream erossings, which FERC

believed would cause no significant environmental impact. ended up resulting in

an $800.000 in a setllement between TGP and the Pennsylvania DEP.™

" See Comments of Allegheny Delense Project and Damascus Citizens [or
Sustainability on Suzquehenma West Pipeline Tovironmental Assessmant. FTRRC Docket
CPI3-138-000, Fled April 18, 2016 (Aveession No. 20160418.5264) w 13-17.

il s 6.

B k)
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CO87-15
(cont’d)

The developers ol the present proposed projects have likewase caused
sedimentation impaers that led to vielations of water quality standards. Dominion
Transmission. Inc.’s (IY1'1) operations on the (-1501 and 11.-58Y gas pipelines n
West Virginia led 1o slope Lalure at pipeline stream crossing locations during and
post construction, resulting in harm to streams despite the application of industry-
slandard erosion and sediment control practices. West Virginia Department ol
LEuviromuent:l Protection mspections docioented a serics ol 13 locations where
lower slope slippage or landslides along pipeline construction right-of-wavs
introduced sediment into streamy in violaton of state water quality standards.
These violations are documented i a Consent Order that resulted in a tine of move
than $50,000.7°° Indeed. due to the mass movement of soil and failure of
miligation measures, many ol lbe sediment control devices themselves actually
ended vp i the strcams, as shown in the pholos below [rom WVDEDR s Consent

Order.™

O WV DEP Consent Order No. 8078, Qclober 1, 2014, aveilable af
hrp S dep. wv. gov piodDocumants: Sattlewents?520an d26200rdors DOMINTON %20
TRANSMISSION®20G r\l(‘.pdl’.

T 13,
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(cont’d)

Phato 4: N 40" 06.535' W 80" 35.297' Sediment blanket in Battle Run.
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CO087-15
(cont’d)

The TS, Forest Service in muluple submissions 1o FERC has docomented
the madequacy or lack of cvidence v demomstrate effeetivencss of Atlanne’s
proposed mitigation measures. For example, n its comments and queslions
rewarding Allantic’s soil slippage analysis, (he USTS noted that “allhough ACP
states that “Jlased on the results of the first phase of the Geohazards Analvsis
Program and the implementation ot sile specilic mitigation. Allanlic believes (hat
mpacts from slope Lnlures will be mintmized or svoided.” the vahidity ol this
statement is questionable . . . . fampirical evidence shows that slope faitures are
occtrring on fhese soils in other parts of the region, even with the implementation

" In order to be assured that

of required mitigation and desten ,_?im.‘ums."'“
constuction of the ACP would not result in significant sedimentation impacts on
Nunonal Forest lands. the Forest Service is requiring Atlantic 1o submit detaled.
sile-specilic mlormation lo assess polential impacts ol sicep slope Dnilure
including:

# plans and typicul drawings of representative conslruclion segments lo
display the magmitude of the proposed slope modilications:

" Ferest Service Comments and Questions Regarding ACP's Soil Slippage Analysis,
FERC Dockets No. C115-334 and C113-553 (Accession No. 20160113-3035) (emphasis
added). see also: Forest Service Comments on the Order 1 Soil Survey Report for the
MNEF and GWNIE, FERC Dockets No, CP15-354 and CP13-355 (Aceession No,
2016(923-5226) (describing inadaquacies in Atlantic’s soil survevs that prevent
wssessment ol potential suceess of TMPL): Forest Service Comments on Allantic™s
Constuetion, Operation and Maintenance Plan, FERC Dockels No. CP15-554 and CP15-
355 (Accossion No. 20161110-3195) (ideutifving myriad problems and lack of

justification tor Atlatic’s proposed nutigation measirss).

a2z
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CO087-15
(cont’d)

s sile specilic designs, including plan and profiles (eross secliond(s)
perpendicular 1o centerline. and a longiudinal cross scetion along the
cenlerling) tor several sites wilh steep slope landshide hazards. which would
need to include dimensions (feet) showing 1) the original ground surface, 2)
the maximum extent of the cut, lill. and spoil during construction. and 3)
the post-construction reclaimed ground surface. showing reclamation
backfill, reclaimed slopes, and the permanent right-of-way: and

e the eriteria that would be nsed to determine whether exeavated material
would be stuble il retumed 1o onginal contour, how hey would assess the
potential for falure of 11l slopes resulling lrom reclamation on sleep
slopes, sl altenslive reclumation methods i he event that buchBll Lor
reclamution on steep slopes would be unstable,”™

According Lo the DEIS. Atlantic has stll nol provided the Forest Service
wilh adequate mnfonnution lo assess “polential project-induced lamdslide hazards
and risk 1o public sulety. resources, und inlrastructure and also the cllectiveness ol
proposed mitigation measures for restoration of steep s]npcs."".'“ As discussed in
detai] in Section T ol these comments, FERC's lailure to oblain, analyze, and
disclose this information 1w the public wm e DEIS is nol remedicd by s
requirement that Atlantic submit the information prior to the close of the public
comment period.”™

Morcover, it such information is necessary 1o determine potential impacts
associated with construction in streams andl along steep slopes on National Forest

Service lands. as FERC acknowledges. it is hkewise required 1o asscss impaets on

"M DEIS al 4437, 4-40.
DK L 440,

" See DEIS at 4-37, 4-40,

a2z
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(cont’d)

all lunds along the route ol the pipeline that share those charelenstes. There 1s no
ratiomal distinetion that would allow FIIRC ta assess the impacts associated with
conslruction through Lhese sensitive areas an non-tederal land without obtaining
the same inlormation that 1y required lor Forest Scrviee lands, FERC's [uilure o
adeguately assess and disclose these potential impacts for the entire route of the
ACT and SHP in the DEIS violates NEPA.

The sedimentation  modelling  perlurmed by Downstream  Strategics
underscores the importance of requiring an evidence-based demonstration of the
cllcctivencss o proposed  mitigation meusurcs. That analysis  shows  that
sedimentation impaets in high nsk arcas would be substantial oven with
maoderatelv successful BMU%s. Downstream Strategies looked at two high risk areas
and used computer models o prediet the change in sedimentation that would occur
due w construction ol the ACP. The modelling lor Turkevpen Creck mn Lewis
County, West Virgima shows that. even assuming that best managoment practicos
would reduce sedimentation associated with construction by 75 percent,
sedimentation would nonctheless inercase by 805 percent.™ For Falls Run in
Nelsen Connty, Virginia, sedimentation wonld increase by 90357 percent over
baseline levels during construction. assuming 75 percent eflecliveness ol BMPs ™

FERC, however, cannol know the extent w0 which Atlunlic’s proposed measures

€ S Downsireiom HIY.-;I;:;_;\';:;: Report wl 3,

¢
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(cont’d)

would be successlul becavse 1t has not perlomed 1he necessary analysis. FERC's
mircasonahle relianee on unproven or undiselased best management pracrices to
minimize any impacts (o aquatic resources from pipeling construction renders the
DEIS delicient.

C. The DEIS fails to account for sedimentation impacts from land cover
change in sensitive arcas within steep and erodible sepments of the
pipeline right-of-way.

In wddition (o Luling o assess Dupacts W aqualic resourees lrom wel opens
cut crossings and unreasonably relving on unproven best management practices.
FERC also entirely Lails 10 account lor the increase in sedimeniation that would
result trom the conversion of upland torest to herbaceons cover within vulnerable
segments of the pipeline right-of-wav. Although FERC to some extent evaluates
the temporary Iwpacls lrom in-sircum crossings and constroelion-related cleuring
ol npartun vegelation at the sile ol crossings, il docs nol consider the permancnl
changes in mnoff and sedimentation associated with land cover change.

Consulting firm 1ownstream Strategies prepared an analvsis of the
sedimenlation 1mpacls assoclated with construction and with post=consiruction
land mse change ufilizing the CGenemlized Warershed Toading lunctions —
Enhanced (GWILF-E) and Wikiwalershed computer modeling (ool £ The
authors used these models to prediet the change in annual sedimentation post=

construction that would result from conversion of land cover from forest to the

“ Dawnstream Straregies Report at 3.
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(cont’d)

herbaceous cover lhat would need 10 be muntained i the permancal pipeline
right-of-wav.  Althongh the smdv found that streams in watersheds with low
slopes and slable soils would not experience signilicant. long-lerm increases m
sedimentation. the opposite wuys true Lor “high risk™ arcas. f.e., those with steep
slopes and highly eradible soils.™  For ‘Jurkeypen Crock, amual post-
conslruction sedimenlalion increased by 31 percent due (o the permanent land use
change assoctated with heeping the right-of=way clear.™ Tor Fulls Run, wonual
post-construction sedimentation increased by a shocking 374 percent due to the
conversion of forest in the permanent ri_a.;hl-cl'-\vuy.?‘"" Such an increase would
threaten agquatic lite in streams that are already experiencing stress from other
activities such as mining, development, and il and gas extraction. In order to
sulisly NEPA's mundue that agencics ake a “bard look™ m the impuels ol
proposcd actions, FERC musl analvee the potential Lor long-term increases n
sedimentation associated with the permanent maintenanes of the pipeline nght-of-
way. particularly in sensitive areas with steep slopes and highly eradible soils.

D. The DEIS fails to analyze impacts associated with the ereation of
substantial volumes of excess spnil from ridgeline construction.

" Ay explained above, a significant purtion ol the proposed route of the ACP is
charactevized by the steep slopes and highly arodible soils that would contribute to such
long-term impusis.

€ Downstream St rutegics Report af 3.

i
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Construction of the ACT and SHP would result in the crealion ol large
valumes of of excess spoil that could not be safelv placed back on the pipeline
right-of-way, parlicularly where the pipeline is constiucled along ridgelines.
Although TERC acknowledges hal such spoil would be created. it does not
analvze impacts associated with disposal of this exeess matenal. The volume of
excess spoil 1s significant enough thut ollsite disposal would either be impraclical
or would lead (o sigmilicant impacts o (he disposal arcas that must be malyeed in
the DS The DIIS does not include any plan for the disposal of the excess spoil
associated with the ACT, making it much more likely that the spoil would cnd up
polluting waterbodies adjacent to the construction comdor, FERC's failure to
assess the potential impacts from excess spoil disposal renders the DELS
madequale.

FERC notes n the DEIS that pipeling construction along rideclops would
require excavarion of significant amounts of rock and dint because of the need
take the top oft of the ridge to establish a sufticiently wide construction corridor.
This excavaled material

wonld likely swell in volume and have rednuced strength parameters.

This material may spill over the edge during coustruction. leaving a

mass ol loose material on steep slopes, which would be susceplible

to failure in the short-term or long-term. [n addition. the swelled

volume ol malenial may create excesy excavation thal would need 1o
be hauled 1o u sunable disposal site. In addition. he piling ol the

M See RESPEC, Adantic Coasi Pipeling eand Supply [leader Project Volumenvie
Analysis, April 2017 (“RESPEC Report™) at 10. included as Attachment 48,

a27

COg87-16

See the response to comment CO86-21.
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CO87-16
(cont’d)

excavaled material on lhe excavated ndgelop in an cllorl lo restore

the nidgelop could res'ul}_‘iln [wlure of the Il (backlll) slope in the

short-term or lomg-term. ™
A signilicant portion of Lhe roule ol the ACP follows ndgelines and would thus be
expected w create this exeesy =4|:wai1."'-'n

I'ngincering firm RISPIC performed a spoil balance analysis for ridgeline
construction on the ACT on u per foot basis. For steeply sloping ridgelines (those
greater than 20 pereent), 6.3 cubic yards ol exeess spoil would be ereated per foul
of pipeline corridor. For ridgelines with slopes less than 20 percent. the excess
spoil volume would be 7.6 cubic vards per toot.” RESPEC perlormed 0 case
study applying these factors to o two-mile streteh of rideeline construction
between ACI* mileposts 90 and Y8. Construction along just this two mile stretch
would ercate over 130,000 cubie vards ol excess spoil that would need 1o be
disposed ol ofl-site.” Construction of the enlire ACP could thus be cxpesled 1o
gencrate soeveral million vards of exeess spoil that would need to be disposed of

off-site.

™ DEIS at 4-36; see also RESPEC Report at 13,

" See DEIS at 441 (“The proposed pipelines have been cited 1o maximize cidgeline
construction. ), i, at 433 (noting that $2 percent ol the ACP roule in the GWNF follows
vidgelines)y: wd. at 4-32 (noting that 63 percant of the ACP route in the GWXNT follovs
ridpelines).

TLRESPEC Report at 10,

T
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(cont’d)

The image below depicts the case study corridor outlined in red and the
area that would be needed to safely dispose of the excess spoil from just this
stretch of construction outlined in blue. The excess spoil disposal from just this
stretch would require approximately 7 acres of land”* Thus, disposal of the
excess material created by ridgeline construction along the entire length of the
ACP and S8HP corridors would require spoil deposition on hundreds or even

thousands of acres of land, with attendant impacts to water quality.”

RESPEC Ridgeline Case Sindy Depiction

773 I

™ See, eg. 30 C.FR. § 780.35 (prescribing the planning and precautions necessary to
minimize impaets to terrestrial and aquatic ecosystems from spoil disposal associated
with surface coal mining).
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(cont’d)

CO87-17

Although FERC in the DEIS generully acknowledges that excess spoil
would need to be “hauled to a snitable disposal site,” it does not disclose whether
sufficient suitable disposal sites are available, analyze the impacts of the thousands
ol dump truck trips that would be required (o haul the excess spoil, or assess the
impacts if sufficient off-site disposal locations are not available. As RIESPEC
notes. “a spoil relocation plan will be required to properly dispose ol the material
cither onsite or off."™™ Because FERC has failed to anal yze the eritical issue ol

excess spoil disposal in any meaningful way, the DEIS does not satisfy NEPA.

XIV. The DEIS’s analysis of impacts to ecosystems, fish, and wildlife in
North Carolina is inadequate and additional investigation, analysis,
and mitigation measures are necessary.

A. Adverse impacts on fish and wildlife from the pipeline’s river and
stream crossings

About 150 miles of the 600-mile natural gas pipeline would run through
castem North Carolina. According to the DLELS, this would impact 419 acres ol
wetlands during construction and 144 acres permanently: and the pipeline would
burrow beneath six major rivers und 34 water bodies in (otal. Among these are
sources of drinking water for hundreds of thousands of people as well as habitat
for a wide range of fish and wildlife species. including federal and state

endangered, threatened, and speciul concem species,

T a1
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A Lull. but not all-inelusive, isting ol iercparable injurnies to rivers and
streams from constriletion and eperation of major gas and oil pipelines follonws:™
Terrain and soils

* Losy ol suil fertlity and produetivily
* Soil vompuetion, pulverization, rutting, aud wdueed pereolution rate
» FErosion and increased sediment load
* Decreased terrain stabilily
* Removal ol'topsoil and subsoil
Surluce and grovndwaler
¢ (iroundwater changes. including reductions of recharge, discharge rates, and
flows
a Reduced water qualily and guanuly
s Conlamination lrom solid, industrial, and lguid wastes during construclion
and product transport
+ |.oss of vepetative shading, leading to increased water temperature
& Dcercused dissolved oxvgen
Adr quality
¢ Inereased emissions from buming of slash and debris, construction and

operation ol pump slations. and vehicle use

T iy ix based in part on a revicw of oil und pas pipclines in Canudic ( Van Hinle 2007)
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& Inereased dust rom construction and mawmftenance vehicles
Noise and Nighttime Tight
¢ Negative effects during construction and operation, causing continuing and
widespread reductions in qualily ol lile, for nearby residents. hunlers,
recrentionu] wsers, wud communitics.
Vegetation
& Dircet loss and degrudation ol vegelation
® Changes o sk cupabiliies due o intreduction ol nonnutive and mvasive
species
+ Dismrbance of rare plants and traditional collecting sites
Wildlile
& Dircet loss, alteration, and frapmentarion of habitar, leading to species loss
¢ Chronie interruption of feeding, nesting, denming, and breeding patroms
+ Alteration of seasonal and daily movements of wildlife
¢ Increased mortality due to greater human access to wildlife areas
s Increased predution
Fish and Lish habital
* Direet speeies loss resulting from inereased sedimentation, mrbidity, flow
disruplion. trenching, or dredging in walters and adjacent wellands
s Indirect species loss resulting Irom increased waler use and access Lo fishing

arcas
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-17
(cont’d)

Spulls, leaks. and aceidents
¢ loth acute and chronie detrimental impacts on soils, water. and vegetation
o Direct loss of wildlife resulting from contaminated food., reduced respiratory
lunctions, und ingeslion ol contaminuled water
* Dircet Inss of water birds, livesroek, fish, fish epgs, and larvae

In addition. the pipcline would cross wnder rivers and streams.  These
helow grade pipes would not completely avoid impacts to rivers and streams.
[Impacts would include distuption ol the flow between groundwater and surlace
water, replenishment of the streams, hvdrosmatic  flow, subsidence, bank
destabilization. erosion. and sedimentalion.

The construction and maintenance of the right ol way could ulso inlroduce
seeds of invasive plant species which could displace native species, disrupt the soil
slructure and de-wuter lree roots. Side-casting dirl and sediment into the streams
would cause turbidity i the streius which would clog fish gills wd distupt
spawning areas. Specitically, for the majority of species which spawn in shallow
waters, these activities would cover up fish eggs and inhibit them from hatching.
These uclivities would reduce water quality and lower dissolved oxvaen levels in
e rivers and streams.

Other impacts of pipeline constriction. operation, and maintenance include
mercased on-site and downsircam pollution of waler, scdimenis, lish, and wildlife.
Clearing, compaction, erosion, water quality, and the introduction of nvasive

plants and animals. as well a5 predators, will result from heavy equipment used

a3
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-17
(cont’d)

dunng construcnion, which will hkely impact most 1f not all of the wade
cemstietion right-af-way. These short- to mid-term impacts will be exacerbated
by the temporary side-cast of [ill into steams for several months. Impacts to local
and downstream lish and wildlife, and [lors and other Inuna likely include bank
instability, reduetion of dissolved oxveen, and increases in nitrogen, particulate,
and hydrocarbon content und lemperature within sireams and walerbodies.

The side-cast will nupuet hydrologic services ol streams and  {heir
tfloodplains, which are criticallv important. ‘T'hese services inchude higher water
and in-stream waler resoureess (recrcation, freshwater [isheries): Nood-damage
reduetion; acstheties, education, and tourism, and mamtenance of aquatic habitars
and future options for adaptive management. Also. one of the most important
ceosvslem [unclions ol streams and adjacent wellands o socicly 13 improving
waler quality through the removal ol high nitrogen concentrulions and other
comtaminants. In this manner, the health of streams and their floodplaing atfocts
local and downstream nutrient and pollutant loading.

Turthermore. the impacts ol pipelines crossing walerbodies (including
lakes, streams, rivers and wetlands) depend on a number of site-specifie factors,
mast importantly. the size and nalure ol the waterbady itselt’ and (he exisling
ceosyslems, Nevertheless, (he construction, mainlepunee and/or operulion ol

pipelines, along with the connected and related actions such as staping areas.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-17
(cont’d)

compressor slulions, and roads, bave many significant impaets on walcrbodies that
are typical of pipeline erossings.”

Pipeline stream crossings can aller stream channels, introduce sediment (o
streams, impacl water quality, impede movemenl ol agqualic species, degrade
habitat and affeet other impartant ecological funetions. ™ Rescarch on effects of
pipeline crossings shows pipeline crossings can impact aguatic species and habilat
by producing bigh levels of crosion and sedimentation during and shortly alier
construction. altering channels through excavation and backtilling, and damaging
ripariim vegelalion. Although some clloels can be relatively short-term. poor
design and construction techniques can cause long-term channel mstabiliny,
Transporting toxic materials via pipeline and at drilling sites also increases the risk
ol contamination al yircum crossings. The impacts ol both road and pipeline
crossings vary depending upon the streum churacleristics, lvpe and sice ol crossing

struetures, method of installation, and quality of maintenance,”

 Fora deseription ol comstruction mcthods For siream crossings, including the open-cin
wal inestream method. stream diversions, and 111D, see

_hutpiscorridoreis anl, govidocumentsidocs technical’apt_6U928_evs_tn_0&_1.pdf.
(especially 3.3.13.1 er seq.), which is incorporated hy vefovenee herein,

T2 i summary of impacis comes rom the lollowing, which is incorporated in full by
referenee:

hrp www.natuee. orgiourinitiativesregions/northamerica’areas: centralappalachians‘reco
wimended-shale-practices-stream-crossings.pdf.

R

fel.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-17
(cont’d)

Pipcline construction al stream crossings can introdues large volumes ol
sediment inta streams, both during constrietion and over the lomg term if
sireambed and bank scour increases as the channels re-adjust.  Poor mstallation
eehniques and inadequate soil stubilization can intensily scouring. crosion, and
downstream sedimentation, and inerease the risk of crossing failure during storm
evenls. The ellects ol construction can last [rom a few weeks lo many vears.
Withoul proper crussing design and maiotenance, what might have been short-
term effects can canse long-term issues. Moareover, the removal of stream-side
vegetation lor the development of pipeline and road corridors san inercase crosion
and vaise water temperatures,  Ltects of sedimentation include changes to
physical stream characteristics, water quality. and the behavior. physiology,
abundance. diversity, and community struclure ol aqualic and semi-agqualic
species. The seventy ol clleets on lish and other aqualic organisms vary wilh the
amount of suspended scdiment, duwration and timing of ¢xposure, location, and
volume of sediment deposited.  Fish are sensitive to increased levels of
scdimentation during all stages ol life. but might be mosl seasitive o
sedimentation during carly development, when eges and larvae are immohile. The
aceumulation of line sediment can [ill pool habilats and plug spawning gravels,
which alleels many species ol fish by adversely allecting suitability ol spawning

o 80
sites. egg development, and larval fish emergence.™

1,
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-17
(cont’d)

Bascd on these impacts, the lollowing should, al a minimum, b required:
cemsolidate infrastictire and nse oxisting, erossings to minimize the mamber of
new stream crossmgs, when developing new crossings. mamtain natural streambed
substrale;  crossings should provide comparuble waler depth snd  velocity
conditions upstream and downstweam: fords should be avoided, especially when
threatened, endangered, or sensilive species are presenl. when construcling
pipeling crossings, use installation (echniques (hat mimmize the amount ol
sediment released into the stream and maintain adequate flow to protect aquatic
species: and inspect regulurly 1o ensure that these conditions are maintained. ™

In addinon, Hill over pipes must net be two high (or too low) to change flew
in streams: till must be of the same namral material present before construction:
and pipelines must be sel dirceionally o nol cause [ow inlo siream banks
{lhereby increasing crosion and scdimenialion). Pipelines should nol be placed so
as 1o block or disrupt not only surface stream flow, but also groundwater. as that
can de-water or inhibit recharge of wetlands as well as interfere with surface water

and groundwaler.

B. Inadequate Analysis of Impacts CGenerally
As deseribed abuve, this pipeline prijeet will have signilicant impuets on

1.8, waters and on the overall environment. including but not limited to the

=)

T ld
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-17
(cont’d)

impacls ol leahs and ruplures, the cleanng necessary o construgt and maimntain the
pipeline  rights-of-wav,  the cumulative impacts  associated  with  forest
fragmentavion, habilal loss. sedimenlation. and waler quality degradation. ‘These
cllcets include decreused structural und species diversity: decreased soil and
streambank stabilization: decreased erosion and sedimentation control; loss of
torest interior habital and species; decreased nutrient slorage; and loss of visual
and awral sercening.™ Tn addition, these ecosystems und (heir Lish and wildlife
will sutter from the adverse impacts of climate change, which are associated with
massive buildouts of [ossil luel infrastrueture. Suceinetly put, the DELS treatment
of these issues 1s not adequate and further analvsis sheuld be pertormed by FERC
and the coaperating agencies.

It 15 our vnderstanding (hat the pipeline waler crossings may nol undergo
the analysis required of individual Clean Water Act § 404 permits. Inslead, the

Corps” Nationwide Permit 12 mav be used.”™  Although that involved a NEPA

™ Ihese impacts are desenibed in Sehinid & Company, Ing. Consnlring
Feologists, The Affects of Converting Korest or Scrub Werlands to Herbaceons
Ivetlands in Pennsvivania (2014) at 29-30,

S NWI? 12 should not he used for this pipeling; one or more individual 404
permits should be prepared by the Corps. ‘I'his is because the project will cause
more than 1:2 acre of wetlands loss and serious direet, indiveet, and cumulative
impacts, including such impacts in distinet watersheds. Virginia recently proposed
a CWA 201 certificarion for NWP 12, whieh Sierra Club commented on and
opposed. See Sierma Club lefter (o Virginis Department ol Livironmental Quality
(March 17, 2017). atached as Attachment 49, The discussion ol impacts in (hat
letter is incorporated by reterence horein, North Carolina issued a 401

Companies/Organizations Comments
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-17
(cont’d)

analysis al lhe nauonwide permit level, that NEPA analvsis 1s not sullicient since
it does not cansider the size, flow, or functions of the rivers and streams impacted
by activities authorized under NWI 12, These lactors are crilical in delermining
the impacls ol pipeline construction and maintenunes and operation. because the
size and flow of waters determine the loading capacity and ability of the river or
slream (o assimilate any sediment or pollution resulting [Tom pipeline construction
or leaks and spills, Also, the cumulative Larm [rom crossings in one wulershed
would likely lead to increased contamination due to loss of bank stability and

loodplain vegelation. leading 1o crosion, sedimentation, and the release of toxic

certification Lor NWP 12 as well. That certilication is, however. inappropriate and
mvalid for the same reasons set forth in our opposition lo Virginia®s certification.

Regardless of which permitung scheme 15 used. NWP L2 or individual 404, the
slates” 401 certilication must precede the Corps” and FERC s action, because
tederal agencies must withhold their authorizations until the required certification
[or the project “has been obtamned or has been waived.” 33 TLE.C. § 1313(a)1).
Any state-imposed condilion ol certification then becomes a condition on any
federal license or permit for the project. £ § 1313(d). States therefore must be
alloaved an oppormunity to identifv and eonveoy to the relevant foderal agencics my
conditions. such as effluent limitations or monitoring requirements, in time and
with enongh specificity ta allow the federal agencics to assess whether o
aullionize the projeet wilh the state-detenmined couditions. This provess also uids
EPA’s review ol whether the projeet’s dischurge may alleet other downstream
states. so that LPA mayv give any such states the opportumity to protect their warer
quality by imposing additional conditions on the project. Jel § 1341(2). The Clean
Waler Acl allows slales 1o change condilions aller a project receives i1s lederal
license or permil only in verv narrow circumslances, and thus il is especiallv
importunl that the state complete a thorough review and estublish enlorecuble and
speci[ic conditions at the ime ol initial cerlilication.

39
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-17
(cont’d)

CO87-18

subslances during pipeling construction and particularly dunng long-leom pipeling
aperation. These factors are not addressed sufficientlv m this DEIS.
C. Inadequate Analysis of Impacts on North Carolina Endangered,

Threatened and Special Concern Spedies,

The above seelions ol these commenls on impacts 1o threatened and
endangered speeies inelndes nmerans speeies that are found i North Caroling,
such as Lhe red-cockaded woodpecker (1o name one), and will not be repeated
here.

Naorth Caralina is, however, home to several threatened and endangered
species thal are endemic lo this State. As described below. many ol these ure
subjeet W the adverse nmpacts ol this projeet desenbed i the preceding seetions,

For example, the U.S. Fish & Wildlife Service (USI'WS) in a letter dated
June 2. 2016. highlights “concems with the proposcd route and proposed crossing
methods of several streams in North Caroling, specifically due to the presence of
the tederallv listed dwarf wedpemussel (dfasmidonia heferodon) and “lar River
spinvmussel (Klfiprio steinstansana), as well as six at-risk species that the Service
has been petiioned (o hist” (Allantic pigloe. vellow lance. green Hloater, Carolina
madtom, Neuse River waterdog, md the Chowmoke craytish). USIWS June 2,
20106 | etter at 4 (Attachment 30). See afso LISFWS March 25, 2015 [Letter at 2-3
(lisling rure specics known 10 oceur within Atlantic Coust Pipeline's projected
footprint in North Carolina). Seme of these species, such as the Nense River

walerdoy, a brown. spolted salamander with a red wiled collar, are endemic 1o

COg87-18

Comments noted. Section 4.7.1 recommends that construction of the
projects be conditioned upon the completion of all outstanding biological
surveys and section 7 consultation with the FWS. Section 4.7.1 has been
updated with enhanced conservation measures for special status species. All
subsections in section 4.7 have been updated with the most recent survey
results and avoidance, mitigation, and conservation measures.
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CO87-18
(cont’d)

North Carolina.™ See also Lisa Sorg. “The Atlunlie Coast Pipeline will lorever
change forests, wetlands and rivers in North Carolina,” NC Paolicy Wareh (Feh. 23,
2017 (Attachment 31) (describing Atlantic Coast Pipeling’s likely impacts o
Neuse River waterdogs and other uquatic species).

Similarlv, the Tar River spinvmussel is endemic to the Tar River and Neuse
River svslems in Norlh Carolina.™ The USFWS has noted that “[o]l the four
curenlly known populations ol Tar River Spinyvimussel, this project, as currently
proposed. will adversely impact three of them.” USEWS June 2. 2016 [.etter at
4. One of only three Lreshwater mussels with spines in the world, the surviving
populations of Tar River spinvmussel are “small o extremely small m size, lnghly
ragmented and isolated from one another, and are in decline.”™ Moreover. the
“prnmary [aclors allecuny the species und its habual appear 10 be primarily sircam
impacls (sedimentation. bank instability. loss ol insircam habital) associaled with
the loss of forest lands amd forcsted nparian buffers, and poorly controlled
stormwater runotf of silt and other pollutants fram forestry and agricultural
(liveslock and row crop lurming) activitics. development aclivitics. and road
comstuetion, opemrion, and maintenance.” fd. See also USFWS June 2, 2016

Letler at 1 ("Alluntic has proposed surveys und salvage operalions 10 oceur prior

™ See itz www bagic nesu.edu/negapsppreportiaanacd 1030 nml.
™ See hrtps:wwaw fws. poviraleighspeciesies_tar_spinymussel.huml.

I hupssiwww. s sovirdeighispecicsies far spinymissel. him!
ups:Swww. lws govindeighispecicsies_tar_spinymisscl himl.
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CO87-18
(cont’d)

lo construction, however due w the dillicolly ol locating musscls buried vnder the
surface, this may provide minimal henefir and it does nor address the Tomg, ferm
impacts [rom the change in streamside bufler condition. nor does il address the
mstability ol the stream banks,  Relocation 1s nol considercd an avoidance
measure.™).">

The TUSFWS Raleigh Field Oilice has also expressed concem “about the
tming ol io=waler work relutive (o potenial adverse impaets 1o listed uyuatic
species as well as potential adverse impacts to commercially and recreationally
importanl anadromous and catadromous Lish specics.” USFWS Junc 2, 2016
Letter at 4. The letter concludes by reiterating that the “project’s proposed route
through multiple biologically sensitive environments poses many potential adverse

impacls o [ederally histed species.” Id a1 5.

T Nevertheless. aguatic relocation appears to be the plan. According 1o the chief’

of Habilal Conservation Division al the NC Wildlife Resources Commission, which
is working with Duke and Dominion on a relocation plan, during open renching, all fish,
cravtish, mussels, watsrdogs and otber aquatic reptiles and amphibiaos that are trapped
Bichind & wemporary dam will be removed and relocated. A separate relocation plan s
proposed Lor freshwater mussels, See Lisa Sorg, Dhe Ailomiie Coust Pipeline will jorever
cliange forcsss, wetlands and rivers in Novth Carolina, WC Policy Watch (Feb. 23, 2017),
aveifabie at hilpzirwww nepalicywalch.com?201 7:02:23/a11
torever-change-forssts-wetlands-rivers-north-carolina’. Because this plan does not
appeur o be Gnalived, tis IS s premature or incomplele and cannet Tullv assess the
project’s impacts on these species, (And FERC should provide public notice and
opportunity lor commient on the new DEIS when it is revised to aecount for this.) Al a
minimum, use of HDD (poing nader) or over (he walerways thal are habital for these
specics. or altemate voutes that avoid them altogether, are in order to avoid the adverse
impacts from construction and relocation.

antic-const-pipeline-will-

34z
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CO87-18
(cont’d)

In addition, the North Caroling Wildlile Resources Comnussion recently

proposed chanpes to the stare list of endangered, threatened and special concern
species. Mroposed Rules for State Kndangered, Threatened and Special Concern

Species Listings (Feb. 13, 2017) (Attachment 323, The proposed changes include:

- adding cight specios to the state endangered species list: Common Tom,
Gopher Frog, Henslow's Sparrow, Longsolid. Omuate Chorus Frog. River
Frog, Sharpnose Darter, uod Wasne's Black-throated Green Warbler, fd, ut
1.

- adding ninc species 10 the stue threaicned specics list: Caspian Tern,
Green Salamander. Mabee's Salamander, Mimie Shiner, Notehed Rainbow,
Northern Pine Snake, Rainbow, Southern Hognose Snake, and Woaod
Stork. fid a2,

- adding louricen specics o Lhe slate special concern specics list: American
Brook Lamprey, Banded Sculpin, Bam Owl, Blackbanded Darter, Carolina
Swamp Snake. Clingman Covert. Cumberland Slider. 1vwarf Black-bellied
Salamander, Eastern Chicken Turle. Gray Treclrog. Ohio Lamprey.
Ridged [Linplax. Roanoke Slahshell, and Scep Mudalia. fd ar 3.

This list of species requiring an addilional level ol protection came oul aller
P ] g P

the DELS was prepared, or ut least 1s nol addressed in the DEIS, It is imperative
that FIRC recomsider and revise the analysis and conclusions of the DIIS to
aceount for Lhe heightened stotus ol these species, identilv the speciul management

ey are due, und revise 1y conclusions und mitigation meawsures accordingly. And

s
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(cont’d)

CO87-19

as with all ol the other additions 1o the DEIS called lor herein. FERC should
provide public notice and opportunity for comment on the new DELS when it is
revised to account for this,

In addition, the DEIS does not adequately analyze possible impacts 1o
species in the lower Roanoke River. For example, the Mush Island Altemative
Route. which is proposed in the final ACD route. puts prothonatory warblers and a
disjunct population of declining cerulean warblers at risk. While these species arc
not included in the state list of species of concem. thev are highlighted for
conservation in the USFWS’s Action Plan. Moreover. the Roanoke River crossing
may threaten the main nursery for Striped Bass and several other diadramous
fish.™

1. The DEIS does not adequately consider the Impaived Status of
North Carolina Waters

The DEIS does not adequately account lor the waterbodies that will be
crossed in North Carolina that are not mecting water quality standards and that

pipeline construction will contribute to, particularly in regards to sediment.

™ Qee also Conserving the Roanoke River, Conservation Action Plan (November 2003),
available ar http://southeastaquatics. net/resources/ pdfs/RoanokePlan, pdf (U.S. Fish and
Wildlile Service has advised that *the Roanoke and Chowan Rivers support the most
diverse and some of the largest populations of diadromous fishes (those that migrate
between fresh and sall waler) in the castern 1S, We recognize four main groups ol
diadromous fishes: 1) Striped Bass and American Shad (anadromous, main channe]
broadeast spawners, cggs semi-buoyant and not adhesive): 2) [Tickory Shad. Alewife, and
Blueback Herring (anadromous, small tributary substrate spawning, eggs adhesive on
submerged vegetation); 3) Atlantic and Short-nosed Sturgeon (anadromous). and 4)
American Ee¢l (catadromous).”)

344

CO87-19

Comment noted.
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CO87-19
(cont’d)

lurbidity. and Now mierruplion. Crossings ol nivers and sireums wall involve
ditches, culverts. spoil piles and bulldozing for construction that constitute point
sources — discharges from which are not allowed into impaired waters unless they
Lirst have adequate load allocations (which are the non-point source components
of the total maximum daily loads required under CWA §303(d)). See 40 C.I.R.
§122.4(1). For example. parts of the Neuse already are plagued with pollution.
cnough to be placed on the list of federally impaired waters, See Attachment 53
(excerpts of Draft 2016 Categorv 5 Assessments FPA Submittal - 303(d) List™);
DEIS at App. K-1 (listing crossings of Neuse River and ils unnamed
tributarics ). The DEIS indicates that the Neuse River will be crossed via the
wet open-cut method. which would exacerbate turbidity and sedimentation. DEIS

at4-91, 4-102.™" These ellects would occur not just at the crossing location, but

also downstream, See id. at 4-223 (noting that Neuse River would be crossed by

™ Entire list is available at hutps:#/nedenr.s3.amazonaws.com/s3[s-
public'Water?620Quality Planning TMDL303d:2016/NC_2016_Category_5_20160606.
pdf.

™ For the Neuse River crossing, the table states “Anadromous  ACP Survey or Ageney
documented presence of sensitive species”™ and indicates plans for pre-construction
aquatic species re-location.

™ See also id, at 4-192 (*Open-cul construction would resull in increased turbidity and
sedimentation in the crossing vicinity, potentially deercasing the dissolved oxygen,
thereby potentially sultocating the eggs and larvae of fish and invertebrates,
Sedimentation could displace the more mobile species and potentially smother benthic
invertebrates, decreasing prev availability for fish. These eftects could degrade the
guality of the habitat, making it unsuitable for spawning and rearing activilies.”™).
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(cont’d)

open cul method. which could cause an inerease in webidity and decrease in water
quality from sediments disturbed during construetion, thereby impacting
downstream organisms). See Attachment 54 (map showing ACP crossing of
Neuse River (marked in blue)). Thus, sections ol the river that are already
impaired would be further polluted by the pipeline crossing and associated
activilies (see below regarding discharges and withdrawals).

Contaminants include PCBs, bacteria, copper and turbidity — a
measurement of cloudiness of the water. usually from dirt and other runoff. When
water is loaded with sediment, the levels of oxvgen decrease. which can result in
fish kills and other dic-offs of aquatic life. That includes the Neuse River
Waterdog., which requires water with high oxvgen levels. ™

Finally, some or all states huve general permilts lor the discharge of
hvdrostatic tesling [luids associated with pip‘:lincs,-'m The EPA has excluded
FIERC regulated interstate natural gas pipelines from certain numeric limitation
and monitoring requirements in its NPDES general permit for stormwater
discharge from construction activities. And discharges ol dredge or Ll matenial

regulated under CWA § 404 do not require NPDIES permits (40 CIR §122.3(b)).

™2 See Sorg, The Atlantic Coast Pipeline will forever change forests, wetlands and rivers
in North Carolina, Attachment S1.

™ For the Neuse River, in addition to water withdrawals at Milepost (MP) 98,5, the
DEIS indicates discharges at MPs 61.6: 63.2; 64.2: 65.7; 74.8: 78.6; 82.4: 88.3; 93.0:
98.7. 101.1: 112.0: 117.9; 125.0. DEIS at 4-110.

346
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(cont’d)

CO87-20

Nevertheless, these seenunos do nol cover all ol the discharges involved in the
construction, maintenance, and operation of pipelines, These activities may
involve pumping dirty, sediment-laden water out of the pipeline ditch and
discharging ¢lsewhere as point sources. There are also discharges [rom many
aother point sources involved, such as sediment from the operation of heavy
machinery, grading. reclamation. piling of dirt and waste materials, runofT from
material deposits in the ditching and excavation process, ercation ol ditches,
trenches. culverts. staging areas. compressors, access roads. and HDID areas.
Regardless ol whether these require NPDES permits or are subject 1o some
exemption, the DEIS should consider the effects of all of these discharges,
individually and cumulatively. on fish and wildlife in the project area. See 40
CFR §§ 1508.8(a). (b) (direel and indirect elleets), 1508.7 (cumulative ellects);
and 1508.27 (significance factors).
XV. FERC improperly dismissed significant adverse sncineconomic impacts
of the proposed project, including diminished property values.

FERC’s conclusion that the ACP and SHP would not have any
signiticant adverse impact on the sociocconomic conditions of the project arca is
not supported by the evidence. The report Key-l.og Fconomics Feonomic Costs of
the Atlantic Coast Pipeline: Effects on Property Value, Ecosystem Services, and

Feonomic Development in Western and Central !-‘Irgt‘nm,?"' details substantial

™ meluded us Attachment S5,
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CO87-20

See the response to comment CO86-17.
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CO87-20
(cont’d)

ceonomic cosls thal would be imposed on residents along the pipeling roule.
Among those casts are milhions of dellars in lost ceosvstem services, which FERC
completely fails to account for, and reduclions in property values along and
adjacent o 1he construction corndor. which FERC improperly rejeets.

FIFRC’s analyvsis of the impact of pipeline casements on property valuoes
aives improper emphasis © industry-sponsored stucdies and wrongly dismisses
data (hat contradict its conelusions, Commenters atzeh ad Lully incorporate by
reference the statements of real estate professionals and landowners, each of
whom oller [rsthand ¢vidence of diminished property values along the proposed
ACP route,™

In addition to dismissing direct evidence of lowered property values along
the ACP cornidor, FERC [ails (o cntucally evaluwe Qoawed rescarch inlo gas-
mdusirv-sponsorcd and’or promoted rescarch. which concludes, [alsclv. that

Thd

pipelines do not diminish property value,”™ FERC fails to consider external costs

i Compilation of Statements of Real Estate Prolessionals and Landowners in the ACT
2gion of Tnfluence {“Realtor Statements™), inchaded as Atcachment 6.

P For w detailed eritigue of these stndics and other Maws in FERC S sociocconomic
analvsis in the context of the Atlantic Sunrise Pipeling project, s2¢ the Key-Log
Heonomivs report Uitled = Adantie Sunnse Project: FERC s Approval ased on an
[neomplete Picture of Economic Impacts, March 2017, included as Ateacliment 57, A
sigmlicant Maw of hese studics 1w thet they compare properties that are aither Just inside
the pipeline ROW versus those that are just oulside the ROW, Given thal much of the lost
value is antnbutable o concems about pipeling safery and visual impacts. the “contro]”
propertics in these stdics  located just outside the pipeline ROW  do not difler
materially trom the properties within the pipeline ROW in regards 1o property valve
npacts, ol wl 3538,
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CO087-20
(cont’d)

due  lost ceosyslem service value, carbon and olher greenhouse gas cmissions.
and impaets on regional reercation, tontism, and  ather amenity-dependent
economic developmenl. Additionally. FERC unreasonably dismisses independent
rescarch nto the likely ceonomic impactls ol the proposed Atlantic Coast Pipeline.
The Key-lLog analyses undermine 11:RC’s conclusion that the proposed projects
would not have u signiticant adverse ellect on the socioeconomic conditions and
property vilues in (he project arca,

Further, FIERC improperly dismisses the Key [og realtor survey data as
“personal opinion” and “public opinion.” I is ncither. The data represents the
professional judgment of real ¢state professionals, based upon their expeniance,
which includes real estate sales. By dismissing firsthand evidence, FERC is
improperly 1gnoring the best availuble evidence ol the mmpuel of natwral gas
pipelines on propenty value. Bevond a lirsthand account ol the evenl, 1t is unelcar
what additional data could be provided on a potential buver backing out of a
potential land sale. Such disrupted sales constitute evidence FERC must consider.
FERC appears 1o suguest Lhat only “stalistically developed and controlled studies™
conld constitate proof of devalued properties.™ However, the proposed ACP mns
through economies and terrain thal are dissimilar lo the areas studied and ciled by

FCRC, as TERC acknowledges, including rural lands, agnculwiral land, and

7 DEIS at 4-404.
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CO087-20
(cont’d)

resortiounst ceonomics. The only munner ol performing a controlled study, as
IR seems to require, wonld he to analvze praperty yvalies affer comstruction of
the ACP. 1l construclion is permitied. Clearly, landowners cannot provide such a
study ol the allected arca dunng public comment on an unapproved project.

The compilatien of smatements from  real ostate  professionals  and
landowners shows that the ACP has already devalued properties. reduced the
number ol potental buyers, and disrupled purchases on the proposed route, For
example, Cathy Ward, a realtor with Old Dominion Realty of lishersville.
Virginia. atiests that “[bluyers do not want o be anywhere close w the gas line.
We know there are many satety precautions that will be i place, [but] it doesn’t
seem to change buver’s minds.™ ™ Ward writes that once the pas line is disclosed
lo potenal buvers, there 1s an immediale negative impact. Similarly. landowners
report [irsthand expericnce with lost sules due 1o the proposed pipcline. Nan
Rothwell and Carter Smith of Nelson Countv, Virginia were due o ¢lose on their
property sale on May 22, 2015, Just hefore that date. the proposed ACP route was
shilled 1o mnclude the RothwelliSmith property, The buver had a contractual nght
to ecancel the sale and did so. citing the pipeline as the sole reasem for cancellarion.
Since then, every other potenlial buyer has declined lo make an ofler upon

- . T .. - . -
lcaming ol the proposed route. Additions] [irsthand gecounts in other counlics

" Realtor Statemens at 1,

Tl a3,
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(cont’d)

[urther demonstrate the impact that has already oceurred. and would surcly
cemtine to acenr it the ACP is approved.

For a landowner, no decision on property value is more conclusive than a
Jury verdiel, Junes have repeatedly lound (hat natural gas pipelines do have a
negative impact on property values, including on property outside the right of way.

In Peregring Tipeline Company. 1.P. v. Fagle Ford Land Parwers, 1.1 No.

2200700046, In the County Court al Luw No. 2, Julmson County, Texas (2014),
Texas jury awarded $1.6 million to a landowner and found that the evidence
proved Lhe lund outside the casement lost value. ™ In 2013, the Texas Supreme
Cowrt demied review of a S650,000 wverdict agamst LaSalle Pipeline LP. The
majority of the jury award was for devaluation of property outside the easement.
Heallen, Jeremy, Law360.com, Tevas Pipeline Companne Hit with $2m Ferdict in
Lewd Seizore Row, March 24, 2014 Also in 2013, Texas” Sceond District Courl of
Appeals denied reconsideration of 1ts deeision uphelding an award of $800,000 to

a landowner. . Crosstex DC Crathering Co., J V. v, Button, No. 02- 1 1-00067-CV.,

2013 WL 257335 (Tex. App. 2013 (rehearing overruled).  Again. most ol the

award against Crosstex 1DC Garhering, Company was for property devaluarion

MO Cow Texas Landowners 1550 32,1 Aillion dudement Agamnst Pipeline Compam: Over
LZower Properfy Folue, PR Newswire. March 24, 2014, avaiiabie ar

I
againsi-pipeline-company-over-lower-property-value-25194519 Lhuml.  Additional press
coverage at https:wwwe law360.comiartieles’ 321 203 4exas-pipeline-co-lit-with-2m-
verdict-in-land-seizore-row

e priewswire.comamewssrelcasesAdexas-landovnen-win-2Tamillhion-judgement-
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CO87-20
(cont’d)

oulside the nght of way. In a simulur case [rom Calilomia. the appellate court

. 801

npheld the tnal court’s finding that a natral gas pipeline devalued prope
The landowner proved that the property was devalued by S1.5 million due 1o
[actors such as environmental threat und loss ol privacy. Such devaluation was
above and bevond the devaluation eaused by the loss of use of property within the
easement itselll Fach ol these cases demonstrules that landowners can and do
conclusively prove that natural gus pipelines have o signilicanl negative impuet on
property value. FERC must include such jury verdicts and appellate court
deeisions in s review of literature on the question ol property devaluation. Each
such verdiet is supported by competent appraisal evidence and many such
decisions have withstood appellate challenges.

This evidence, i addition o the Kev-Log report, clearly shows thal m
circumslances such as the ACP, the presence ol o major gas pipeline cun have
signiticant adverse cffeets on property values, FELRC may notignore these impacts
by relving on industry-funded studies that are either methadelogically flawed or
have no relevance to the current projeet arca. Likewise, FERC cannot avoid s
abligation to consider those impacts by stating thar “rhe offeet that a pipeline

easemenl may have on properlv value is a damuge-related issue that would be

Sompany, 2013 WT. 7332429 (Cal.

App. 2014).
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CO87-20
(cont’d)

CO87-21

negolialed belween the parlies duning 1the cascment acquisilion prucuss_"ﬁm As
explained above, much of the lost value is to property outside of the right-of-way
that would be included n an easement negotation. Further, landowners are not in
any way guarunieed lo collect the lost value ol their property in an cuscment
negatiation or eminent domain proceeding, particularly when the company can
point lo slatements lrom FERC asserting thut pipelines generally do nol have
adverse impuets on property values, FERC thus must revise and reissue the DELS
to inchude a tull and fair assessment of the proposed projects’ impacts to property

values.

X¥1. The DEIS fails to take a hard look at cumulative impacts, including
those impacts associated with gas development.

In addiion 1w considermg the dircel and mdireet ellects ol the projeet,
FERC must also consider cumulative impacts. A cumulative impact is the

Mmpuct on the environmenl which results [rom the incremental
impact ol the action when added to olher past. present, and
reasonably foreseeable future actions regardless of what agency
(Vederal or non-lederal) ar person undertakes sueh other actioms.
Cumulative impacts can result from individually minor but
eollectivelv significant actions taking place over a period of rime.

B2 DEIS at 3420,

! 40 C.TR. § 1508.7.

CO87-21

See the response to comment CO86-15.
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C087-21
(cont’d)

Cumvlanive 1mpael analvses  thal contun  “cersory  slalements™  and
“eemclusory terms” are insufficient.™” FI'RC s cumulative impact analysis for the
ACP is insulficient because 1t is needlessly and impermissibly restrictive in terms
ol bath time and geography and relics on cursory stutements und conclusory terms
that understate impacts to numerous cuvironmental resourcoes.

Al FER(”s analysis of cuomulative impacts is  impermissibly
restrictive and not based on natural ecological boundaries.

FERC’s cumulative impacts analysis is flawed because it unreasonably
restricts the analysis arca to the vieiity of the ACP and SIIP luciliies.™ Tor
example, FIERC used OUCTO sub-watersheds as the analvsis arca for warer
resources and wellands, vegelation, wildlite, lisheries and aquatic resources, and
special status species.™ While it may mabe sense W consider impacly on waler
resources and Lshenes al the ITUCLO sub-watershed level, FERC [ails o cxplam
why this geographic scope is appropriate for vepetation, wildlife, and spocial
slatus species. Moreover. consideration ol' cumulative impacts on waler resources

al e [IUCLO sub-watershed level may be necessury but not sullicient.  FERC

¥ S Dedeevare Riverkeeper Network v (05020, 753 1.3d 1304, 1319-20 (D.C. Cir.
2014); see also Noturai Resowrces Defense Conneni v, Hodal, 865 F.2d 288, 298 (D.C.
Cir. 1988) (althongh “FEIS conlains sections headed “Cumulative Impacts,” in ith,
nothing in the FLIS provides the vequisite aalysis,” which, at best, contained only

“comclisory remarks ).
B Saie KIS al 4-485.

0 See id.

as4
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C087-21
(cont’d)

should have broadened the scope o consider cumulanive impacts on waler

resonrees, wetlands, and fisheries. FERC also should have seleeted analvsis areas

tor vegetauon, wildlife, and special slatus species Lhat were rationally connecled Lo
. ROT

those particular resouree arcas.

ClQ's guidance on  cumulative impaets recommonds  significantly
expanding the cumulative impacts unulysis area beyond the “immediate ares of the
proposed action” that 1% ollen wsed for the "project=specific anulysis”™ reluted w
direct and indirect effects:

For a project=specilic analvsis, it is oficn sullicient 1o analvze cllcets

within the immediate area of the proposed action. When analvring

the contribution of this proposed action to cumulative effects,

however. the geographic bounduries ol the wnalysis almosi abvavs

should be expanded. These expanded houndaries can be thought of

as differcences in hierarchy or seale.  Project-specific analvses are

wsually condueted on the scale ol counties, lorest waagement vnils,

or mslullution boundarics, whereas cumulative effects anaheis

should be conducied on the scale of human  commmnities,

landscapes, walersheds. or airsheds ™

CLQ further savs that it mayv be neeessary to look ar comulative offects at

the “ecosystem™ level for vegetative resources and resident wildlife. the “total

1t s alse important W note that FERC only eomsidercd cumulalive impacts o “land use
and special interest areas” within the “[s]ame construction footpeint as the projects.”
DEIS at 4-485. Tlas is a depardure from howe FTRC considered cumulative nnpacts o
hese resources in other recent EISs, Se¢ v, Mountain Valley Pipeline DEIS at 4-476
(Mocket No, CP16-101,

fin

CT0). Congidering Cumulative Tffeets under the National Envirowmental Poliey Act.
p. L2 (19971 (emphasis added).
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(cont’d)

runge of allecled populanon wnils™ for migrulory wildlile. and an entire “stale”™ or
“region” for land nse ™

Likewise, EI'A auidance on cumulative impacts stales that | s|patal and
wmporal boundaries should not be overly resinctive in cumulalive impact
analvsis. ™" JiPA specitically eautions agencies to not “limit the scope of their
analyses lo those areas over which they have direct authority or to the boundary ol
e redevanl manugement aren or project arca,”™ Rather, agencies “should
delineate appropriate geographic areas including natural ecological honndaries”
such as ceorcgions or walersheds,*

Stoply put, there 15 no rational relationship berween [HUCLO  sub-
watersheds and impacts to vegetation and wildlife. including non-aquatic special
slatws species.  Nor are HUCLO sub-walersheds sullicient 1o caplure the
comulative impacts ol other pust. present. and reasonably [oresecable actions on
water resourees and wetlands. Theretore, UERC must revise the DLELS o include a
hroadened cumulative impacts analvsis with these considerations in mind.

B. FERC's reliance on current environmental conditions as a proxy
for the impacts of past actions is improper.

B9 4l L 13,

FIPEPA. Consideration of Cunwlative upacts in FPA Reviow of NEPA Documants, p. §
(1999).

L

2 14 (emphasis added).

36
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(cont’d)

According 10 FERC. “agencies can conduct an adequale cumulative ellects
wnalysis by locusing on the curmentl appregile ellects of past sehions withoul
delving into the historical details of individual past actions”™?* “Thus. FERC
“relics on current environmental conditions as a proxy lor the impacts ol past

14

. R " . . . . . .
achoms. While conrts afford some diseretion em this point, “an ageney must

not consider the environmental eflects of a proposal in a vacuum bul must explain
1

them in light of the present ellects of pust actions,”™ " Otherwise, an ageney may

gnore lhe [act that “numerous small cnvironmental impacts will accumulate and

result in a mere serioms overall effect aver time. ™

Contrary to that approach,
FERC conducted its analysis ol past aclions i a vacuum with little 1o no
cxplanution about the “present elleets of past actions,”

Far example, atter a briet chronoloay of “human activities” that have
oceurred in the region of influence over Lhe last 13.000 years, FERC concludes
Weaat, “[anlthough e region bas been substantiolly allected by bunsu acuvily,

natural resources remain.™™"  FIIC then notes that there are approximately

3 DEIS at 4-488 (quating Memorandum from James L. Connaughton. Chairman, CEQ.
Loy Tleads of Federal Agencies (Tune 24, 2005)).

]

S rabitat Rducation Center v, 158 Forest Serviee, 393 T Supp.2d 1019, 1032 (R.D.
Wis.. 2009),

R4 -
A

DEIS at 4-488
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830,000 acres of wellmds i the HUC-10 watersheds crossed by ACT and SHP

HE At no

and aver 4.3 million acres of upland farest in these same watersheds.
point does FERC actually discuss the present effects of past actions in the conlext
of ACP and SIIP. such us how many acres ol wetlunds or uplund Lorest have been
previously impacted by human activity.

FERC claims thal it “consider[ed] the impacls ol pasl projects wilhin the
resoureesspecilic geograplic scopes™ as purt ol (he direel and direet elfeets
analvsis ® A review of various parts of the 1I:1S indicates that is not the case.
For example. in the seelion on surlice water resourees (Section 4.3.2). there s no
consideration of the present etfeers of past actions on surtace waters, In the
section on wetlands (Section 4.3.3). FERC notes that “Pennsylvania, West
Virgnua, Viwinia, and Norlh Carolina have approximately 573,000, 80,000, 3.59

sgae agp s . . R2N
million. and 7.23 million acres of wellinds. respectively.”

Simply stating the
extent of existing resovrces does nothing o inform decisionmakers or the public
about how we arrived at this point or how impacts to wetlands. streams. and

[orests Irom past human activity have allceted wildlile, water quality, or otber

related resemrees. The mere compilation of staristical data regarding enrrent

:clx._.a,‘
I;I'r._:a;‘

I w 4-6.
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(cont’d)

resources docs nol sulisly FERC™s duty 1o consider the comulative impacts ol past
actioms.™!

FERC’s failure to consider the cumulative impacts ol past actions provides
an incomplete and inaccurale envirenmental bascline that skewed FERC's
analvsis. As a rosult, FIFRC cumulative impacts analysis is insufficient and must
be revised lo properly account tor the cumulalive impucts ol past aclions,
purticularly those associuted with shale gas development., These Luilures, in
addition to FERC's failure to adequately consider reasonably foreseeable fumre

actions, are discussed in more detail in the Lollowing scetions.

C. Water Resources and Wetlands

TFERC cluims that “[cJonstruction of ACP and SIIP would resull in
lemporary or short-lenm impacls on surlace waler resources (see seetion 4.3.2), as
well as some minor lemg-rerm impaets such as loss of foresred cover in the
watershed and partial loss ol riparian vegetation. ™ FERC then claims thal
becuuse other projects within walersheds crossed by ACP and SHP “would hikely
be required to install and maintain 3MIs similar to those proposed by the ACP

and SHP. . . most ol the [eumulative] impacts on waterbodies are expecled o also

B See Kentncky Riverkeeper, e, v, Rowiene, 714 F.3d 402, 408-09 (6th Cir. 2013)
(ageney’s compilation of statistical survevs regarding availahle aquatic resources
insnfficien hecause it did not discuss the impact ol prior actions).

2 DEIS at 4-498.

a3
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be of short durution.” ™ “Conscquently,” suys FERC. “the cumulative clleet on

= M2
surface warerhady resonrces would he temporary and minor,

Snch vagne
assertions do not salisfy the “hard look™ requirement lor considering the
cumulative impugts ol the projects on watersheds lor mulliple reasons.

For instance, 1'1RC offers no support for its presumption that activities
within Lhe wutersheds altected by the ACD and SHI would be subject 1o BMDPs
that would mimmize impuets, Muny activitics, such as livestoch gruzing, that
could occur within those watersheds and that would have similar sedimentation
and olher water quality impucts 1o the ACT and SHP, ure not subject © mandatory
BMPs and can have long-teru, significant impacrs."" Additionally, as explained

in more detail in Section X1l above, neither FERC nor the applicants have

demonsirated that the EMDs proposed by Adlantic Coust. 1o the exlent that they

] J'ﬂ.‘,

B Spe g, Osmond of gl Giraang Practices: . Review of the Literatire, Technical
Bulletin 325-W, April 2007, North Caroling Agricultural Research Service, North
Carolina State University at 21. available af

hips:fwww nresusdagovdIntemet FSE_DOCUMENTS vres142p2_046597. pell
(“Crazing in a pasture located near a stream can lead 1o cover destruction and trampling
of banks. This provides sediment, associgled nutrients, and bacteria with a diveet roue 1o
the stream. Depending on stream morphology, livestock with direct access to a stream
chamel can disturb the channe] bottom sediment, increasing downstream sedimentalion
and (urbidity, smothering siream botlom lile. and increasing the frequency of cleanoul.
Uncontrolled access is often associated with defecation and urination into streams, which
can reduce dissolved oxygen levels and impair fish habitat (Doran et al.. 1981).7)

It]
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have been disclosed, will in [uel reduce sedimentation and other water quality

impacts ro short-term, insignificant levels.

The analvsis i the DELS is lurther Mawed hecause FERC lailed o consider

the cumulative impacts of shale gus development. This is o eritical Liilure because

a large portion of the shale gas development that has ocenrred over the last decade

has been in northern West Virginia and southwestem Pennsylvania, an areu Lhat

substantially overlaps with the ACP and SIp. >

B2 Campare Fig. XVI(a) (below wirk DEIS Fig. 1-1.

Al
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CO87-21 Figure XV1{a): Unconventional Wells Drilled in

(cont’d) Ohio, Pennsylvania, and West Virginia (2004-2015).%"’

14,022 Unconventional Wells Drilled

Year Drilled L howw

@ 30042005 (111 welis| por

@  2006-2007 {975 walis| MCOR
@ 2008-2009 (1,825 walts)

§  MI0-3007 8 150 weky)

@ 20122013 3,710 wells)

® 0042015 3311 walls)

Marcsllus, Utica, and
Upper Deverar Shele Cutlng

hatp:/ imarcellus. psu.edu

FERC claims that although it “[was] able to estimate the amount of land
that would be disturbed” by shale gas development, because it does not know the
precise classification of the land affected by shale gas development, “it [was] only

possible to speak in general terms about the cumulative effects on specific

527 e Penn State, Marcellus Center for Outreach & Research, avwailable af:

http:/fwww.marcellus.psu.edu/imagesfiristate-Spud-Map-2014-2015---201512 jpe.

362

Companies/Organizations Comments



680CZ

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

p

resources.”® That “gencral”™ discussion. howcever. compriscs a meager six
sentences that rake np less than ane-third of one page in a 742-page DEISS
light of the wealth of available inlormation detailing the impacls of shale gas
drilling on the region’s environmental resources.™ such a cursory analysis does
nat satisfy NIPA"s “hard look™ requirement.

This cursory analysis is lurther complicaled by the luct that FERC tailed to
consider shale gas Jevelopment as an indireet elleet of the ACP and SLIP.®!
FIZRCs rationale for not considering shale pas development as an indirect effect is
that projects like ACE and SHP allegedly will nol “lead 10 additional drilling and
production.”™  According to FERC, “the opposite cavsal relationship is more
likely: e once production begins in an area. shippers or end users will support
the development of a pipeline to move the nutural gas 10 markets.™ 11 that is the

case, that should have prompled FERC Lo consider, at a minimum, the comulalive

28

el
B2 1,

M iee, e.g.. Tayes and Shonkoff. Toward ais Uaderstanding of the Eavivommeial and
Fublie Health impacts of Unconvent:onal Nabwoa! Gas Oevelopment: A Calegorieal
Assessment of the Peer-Reviewed Scientific Literatire, 2005- 201 3, PLOS One, Apiil 20.
20016, available at

hup:joumals. plos. org/plosone/arlivle?id= 10,137 ljjounal pone. 01 34164, (“Hayes and
Shomkot™).

¥ S DEIS w1220,

52,4

el

B

ant
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impacls of pasl and present shale gas development. While FERC tnes 1o assurc
the reader that the impacts of shale gas development are “considered i the eontext

> - S WS
of potential cumulative impacts, :

it simply divects the reader o section 4.13,
which. as explained above. is devold ol any in-depth discussion ol shale gus
development. In ather words, despite the tact that the ACP and S11P are designed
1o transport shule gas from the Marcellus and Ulica shale formations, FERC
1enores enlirely the impacts of shale pus development.

As Figure XVI(a) shows, the natural gas production areas of West Virginia
10 which the ACT would extend is a large arca. well beyond the HUCIO sub-
watershied boundary that FERC used o the cumulative impacts analvais,
Moreover. this production area extends well into 'ennsvivania where the related
SHP 15 located. FERC. however. did not include ary ol and gas wells in the two
HUC 10 sub-watersheds vsed in the DEIS. As Figure XVI(a) shows, this 15 a
signiticant cmission in light of the laree number of unconventional wells that have
been drilled in this part of Pennsylvania in recent years.

Regarding wetlands, TERC staes that at least “232 acres ol loresicd
wetlands would he converted ro emergent and serub-shrub conditions. representing
a permanent impuct on welland function.” DEIS al 4-198. FERC [urther slates

that other junsdictional projects within ITUCI0 watersheds “would permanently

Bl

and
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PRt

alleet an estimated lotal of about 102 acres ol wellands. Howgver. FERC
claims that it was “unable to find quantitarive dara for the extent of impacts to
wellands from non-FERC regulated projects| 1™ FERC provides no explanation
as 1o why such data is not avalable other than stating that it unuble 1w [ind it
iven if FIZRC is unable to precisely quantify such future wetlands impaets, NIFPA
requires il 1o eslimule and disclose thase impacts. FERC's luilure (o do so is
signilicant because impaets o wellunds within HUC O watersheds caused by non-
FERC regulated projects, such as shale gas development. are likelv much higher
thun the 334 acres permanently impacted by ACT, SHP and other jurisdictional
projects,  Thus, by retusing to consider the impacts of reeent shale gas
development, FERC presented a skewed baseline for assessing impacts on

wellunds,

D. Vegetation and Wildlife

FERC failed to take a hard look al the cumulalive impacls of shale gas
development on vegetation,  While FERC acknowledges that oil and  gus
development “would . . . result in cumulative impacts on vegetation| .|” instead of
assessing those impacls. FERC simply slates that they would be minimized by

miligation mensures.™ FLRC's approach is Hawed lor multiple reasons,

s
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FERC has an independent duly to review the eavironmental and human
health impacts of the ACP and S1IP and cannot simply relv an the regnlarory
efforts of olher agencies. ™ "I'he issuance of a permit means that a polluling source
has mel a “minimum condition”: 1t does not establish that a project will have no
significant impact under NEPA S “Ilie fact that shale gas development will be
subject 1o stule permilting 15 in an improper basis [or concluding, under NEPA,
that the projeet will be mitigated such that it relieves FERC ol its obligation o
consider those impacts in the context of the ACI* and SI11".

Sceond. as explained above. FERC relused 1o consider substanuial shale gas
development that has alrcady occwrred in West Virginia and Pennsvlvania, A
cumulative impacts analvsis that properly considered these past and present

impacls would provide wsight as 1o whether the nungation FERC relers 1o 1s

B8 Cew, w0, Idaho v. Infersigte Comnerce Coniza'n, 33 F.3d 385, 9596 (1).C. Cir.
1994) (agency fails to rake a “hard look” when it “defers to the scrutiny of others™):
Nowth Caroding v, ived Civiation Admin, 957 1°2d 1123, 11293 (3th Cir, 1992)
“INMEPA] precludes an agency [rom avoiding the Act's requirements by simply relving on
another agency’s conclusions aboul a lederal uetion’s impact on the envirenment.”

5% Calvart Clfl™s Cocrdmnting Cevam. v 125 Aomie Knevgy Cenam'n, 449 F24 1109,
1123 (D.C. Cir. 1971). WildEarth Guardians v, U5, Office of Surtace Mising,
Heclamatien & Faforcement, 104 1. Supp. 3d 1208, 1227-2% (12, Colo. 20018) {rejecting
argument that coal mine’s compliance with the Clean Alc Act exempts mine from review
T sigan Fieant mpatz te the enviremment under KFPA because “Tit s the duty of OSM
|Otlice of Surface Mining| W determine where o mining plan modification would
contribute to such an offeet. whether or not the mine is otharwise in compliance with the
Clean Air Act’s emissions standards.”).

A6
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mdeed “mimmizing the degree and duration of the impaets of these prq’[ccls."sm

Indeed, the available evidenee demanstrates that sneh measures are not adequate,
aiven Lhat a recenl hleralure review ol nearly 700 peer-reviewed scientilic studies
of the bealth and environmental impacts ol shale gas development lound that
“84%; of public health studies contain findings that indicate public health hazards,

elevated risks. or adverse health oulcomes: 69% of water quulily studies conlain

contamination; and 87% of air quality studies contain findings that indicate
clevated air pollutant cmissions andfor atmospheric concentrations.”™  FERC
cannot reliove itselt of its obligations under NEPA to assess the impacts of shale
gas development by relying on regulatory controls it presumes are imposed and
ecnloreed by other agencies.  particularly  when  the  avalable  evidence
overwhelmingly shows that such controls are not adeguate o prevent subslanal
adverse environmental impacts,

These inadequacies continue in the cumulative impacts analysis on
wildlife.*  Regarding lorest-dwelling wildlife, FERC acknowledges thal these
513

gpecies would he impacted more than open-habitat species. FIERC eontinues,

1M DELS at4-499,
o Tlayes and Shonkotf.

% See DFTS at 4-300 - 4-301 (noting that FERC used vegetation as a “generalized proxy
Tor wildlile habit ™).

M rd o 4-500,

anT
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however. that “[gliven the large amount ol wildlife habuatl that would remain
mdistuirbed within the geographic seope.” and the mingation measures ntilized by
Atlantic and 1311, “the ACI* and SHL, combined with the other identified projects,
would not have a signilicunt cumulative impacl on wildlite.”™" FERC makes
similar conclusory statements regarding aquatic species and threatened and
endangered specie»:.s"<

FERCs dismissive conclusions ignore the landscape level ellvets that have
accurred and are likely to continue to occur from rampant shale gas well and
pipcline infrastructure development. As the Supreme Court of Pennsylvania has
recogmized, Mareellus Shale development will inevitably impact the hunan and

natural environments.**

Such impacts will be as serious and extensive as the
impacts ol coal extraction.” It is eritical that FERC consider the detrimental
cllcets of shale gas well and pipeline inlrastruciure developments on a much
broader level than it used in the DLIS. Various activities associated with shale gas

extraction. from road and pipeline constraction. to well pad development. to

construcling and operaling compressor stations. detnmentally allcel errestrial and

M ar 4501,
e al 4561 daS03,
S Robinson p v Commonwaidth of Penngyivama, 83 A3d 901, 976 (Pa. 2013),

A )

ALK
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aqualic (x;ms_\_-‘slcms.ma Together. these activiies have signilicant adverse ellcels
an wildlife, habitar, and aquatie life."™"”

Shale gas development alters the actual landscape as land is cleared for well
pad development. aceess rouds, the pipeline route, and compressor stations.™™
lLand clearing harms habitats not anly by reducing available habitat, but also by
fragmenting habilats and landscape.**! Frugmenlation is a direct resull of shule gas
development; rouds and pipelines culting through hubilaty create smaller, isolaled
ecosvstems. ™ Such fragmentation is one of the most pervasive threats fo native
ccuus_\_--.slt:,m.s.w This impuct must be considered. ay il has a greater ellect than well
pad development alone, 'or example, in Bradtord County, Penmgylvamia, pipeline
rights-of-way and access roads frapmented forests, resulting in smaller forest

palches and a loss of core Torest al lwice the rate ol overall lorest loss.®' The new

¥ Briningham, M.C.. et al.. Ecological Risks of Shale Qil and Gas Developmeat to
Wildhile, Aguatic Resources und thear Habitads, Environmental Sewence & Technology,
pp. 11035-11037 (Sept. 4, 2014) (vitaions omitted). auached as Attachment S8

819,
7 i

R ar 11037 (citations omitted).

W81 .
k] i

B (citation omitted). Core forest is defined as torest > 100 1w trom an edgs.

Y
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[orest edges created by the pipeline nghts-ol’ way and access roads change
movement patterns, species interactions, and even speeies abundanee. ™
According lo Lhe New York Department of Environmental Conservalion. il
lakes over 3300 one-way lrps lor trucks 1o develop one horizontal well ¥ The
impact on wildlife that correlates with these truck trips alone includes direct
mertality to animals, chunges in animal behavior, and increased human access (o
labitats ™ Iudecd, these impacts persists alter well development, where pipelines
and access roads allow people and recreational vehicle access. resulting in even
more disturbance.*® For example. one study in the state of Wyoming found that
the migratory behavior of mule deer was mtluenced by distutbance associated
with coal bed gas development. particularly. the deer’s movement rates increased,
they detoured from established routes. and their use ol the hubital along migralion

e L R
roules diminished as well pud and road densily incrcased.

B2 Effeet on alundance “depend[s] on whether the comidor is perecived as o bamier or
lervitory boundary or wsed ay an avenue fur travel and invasion into habitas previously
maccessible.” Jd (eitations onited),

A at 11038 (citation omitted).
5 (chtions omitted).

g

0, )
B0 (citation omitted).
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MNaise lrom shale gas development. both shorl- and long-lcom, 15 another

impact that FERC must consider. ™™

Showt-term noise inereases are cansed by site
clearing, well dnlling. high volume hvdraulic fracluring, and pipeline and
inlrastructure construction.™  These disturbanees are compurable 1o land ¢learing
and construction associated with building a new home.®? T'he long-term effects.
on lhe other hand, can persist Tor u lew months or mulliple years depending on the
exlent ul'dl:w:lupumn.w Compressur stulions are one nuluble cuuse of loog-lenn
noise disturbances. e to the adverse impacts chronic noise has been shown to
have on wildlile. compressor stations potentially allest habitat guality well boyond
the construetion peried.””

“For many species of wildlite, sound is important for communication. and
notse lrom compressors can alleet this process throvgh acoustical masking and

. . RS
reduced transmission dislances.”™

Swdics have shown thal songbirds will avold
habitats with noisc disturbance. In addition, noise distmrbanee  changes

reproductive behavior and success, reduces pairing success, and changes predator-

66
il

)
A% - - . a
7d (citation omitted).
1
56

Vid (eivdion emined).

6a .
)
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proy interactions.™™ For example. the grealer sage-grouss demonstraled decreased
attendanee at “leks,” where males gather and display to antract fomales, in areas
with long-term noise disturbances [om  natural  gas  development ™
Experimentally. suge-grouse thul were exposed 10 noise demonsirated  higher
levels of stress. ™S

Shale gas development in Appaluchia impacls a variety of loresl species
duc o the ovedap in gas-nch areas md core Lorest habital.™  Arca-sensifive
songbirds, which are an important component to forest ecosvstems, are
parlicularly vulncrable 10 forest l'm_a.gmmnzuiun.m These birds are arcasscnsitive
because breeding sueeess and abundance are lughest in large sections of

contipuous forest. Numerous studies have documented frapmentation negatively
alleeting abundunce and productivity of these songbirds. ¥ An estimated 10% off
the polential shale gas has been developed in the Appalachian Basin, Relving on

those estimates, development eould inercase ten-fold.  The corrclating impacts if

the remaining Y0% of gas is developed are great. especially on species such as

8656
" il

.

. (citations omitted).
el 11040,
BT (cittions omitted ).

i
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songbirds and other core-lorest wildlife whose survival depends on vast scetions
of undistrhed foresr.”™

Native braok trout, likewise. are experiencing habital loss due to shale
dcwivpnm1l.3""= Similar o songbirds, brook lroul populations are vulnerable o
frapmentation: if romaining reaches of high-guality streams become unsuitable for
brook trout. their population is pul ut particular risk because ol the siream reach
l'rug.mwmtiuu.g'-'" “Rare species with limiled ranges are always o concem when
development occurs.™ ™’ Limited range and vulnerability to fragmentation means
that any type ol disturbance has a pronounced cllicel on these spocics.ﬂi

Manv other species groups are adversely  attected by shale gas
development. The entire taxonomic group of freshwater mussels is another group
ol particular nlerest because 1 already has a high number ol lisled species, and is
wenerully sensitive o degraded waler qualil_\_-‘.g?-' Likewisc. the native range ol the

endangered Indiana Bat largelv falls within arcas of shale development.™ The

B2 et (citation omitted).
BTN g o C
fel, (eitation omitted),

¥

57 5 (eittion omitied).

58 (citation omitted).
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Wesl Virginiu spring salamander’s natural habitat range overlaps 100% with the
Mareellus and Utica shale layers™” This salamander, which is on the 10CN Red
List as endangered, depends upon high-quality waler and, hike the brook trout, 1s
sensitive 10 Iragmentation.™ Again, (hiy sensitivity puls the spring salamander at
areat visk from shale gas development. [n addition, there are cight Plethadontid
sulamanders whose habitut overlaps with shale gas deposits al least 35%. These
sulamapders are similady volnerable because ol the overlap between (heir habitals
and the shale lavers, their dependence on moist environments, and their sensitivity
1o any disturbunce. Rl

Lxisting threats from shale gas development, such as habitat tragmentation,
deterioration of water quality and guantity, and other, cumulative effects can only
be expected o inercuse as shale gas development continues to expand.™
According 1o Britingham ¢t al.. the speeics most at risk lrom shale development
are those whose native range aud habitat that overlap extensively with known
shale gas reserves and are particularly vulnerable because of their limited range.

small population. specialized  habilat requirements, and  sensilivity o any

BB s 1104011041,

i a 11043

a74
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. £ . . S . .
disturbanee. The specics and habitats al nsk Lor those reasony include “core

torest habitar and forest specialists, sagebrush habitat and specialists, vemal pond

inhabitants. and stream biota, ™

Brittingham ct al. (2014) demonstrates the substuntial impact that shale gas

drilling is having and will continue to have on wildlife throughout the Mareellus

and Ulica shale region.  Such impacts will only worsen i FERC continues

tacilitating such drilling by authonzng inlastruclure projects such as the one

proposed here without analyvzing the cumulative impacts on wildlife. disclosing

that information 1o the public. and incorporating it into FERC’s decisionmaking

Process.
According to Souther et al. (2014):

The few studics that consider cumuplative impacts sugwest that shale-
uns development will allect ecosvstems on a broad scale . . . As
cumulative impacts’ methodology and knowledge improve, research
should move toward detecting svnergios between shale development
and other likely dnvers of exunetion, such as elimare change, as site-
specitic or single variable risk assessments likely underestimate

threats to ceclogical Dealth ™

B4 (2014),

## x'ti{
¥ Sowher el al. (2014), Biotie impacts ol energy development [rom shale: research
prioritics and knowledge gaps. Frontiers i Neology and the Favironment 12(8): 334

(Attaclment 431

Companies/Organizations Comments



1z

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

It [ollowes that the cumulalive impacts ol shale development are among the
“top rescarch prioritics” for likely ovents to eontaminate freshwater.™"

The LS. Fish and Wildhife Service recently expressed concems about the
polenlial notse impacts ol Nutionul Fuel s Tuscarora Lateral Projeet on w ildlite ™
[n particular, the 1'ish and Wildlife Serviee wanted tw see data and analysis for
how noise levels from Lhe increase in horsepower al ane compressor slation and
construclion ol @ new compressor stution would alleel wildlile, md wha National
tuel planned on doing to mitipate excessive noise levels.™ T'he liish and Wildlife
Service recognized that noise levels [rom the compressor stations could have a
detrimental etteet on the sumounding songbirds that rely on ¢all identification for

W

successful breeding ™ While these comments were specific to the Tuscarora

Lateral Projeel. the same rulionale applics lor other projects as well. such as the
. . . P
ones al issuc here where Allantic is constructing three new compressor stalions.”

FLRC acknowledges that the proposed “compressor stations would

- ; . : o B gt
cenerate noise on a continuous hasis once in operation. FERC also

W6 337,

B8, Fish and Wildlile Service Junuary 27, 2015 Jetter to FERC (Docket CP142112-
000. Accession No. 20150202-(104).

]
R}
W S DEIS a1 2-7.

BLDEIS 144167,

76
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acknowledges thal that declines in bird populations and reproduchive suceess have

x4

been documented near oil and pas infrastruemre.™ Nevertheless, IFERC
concludes that afler construction of the projects is complele. “birds and other
wildlife would cither become habiwated 1o the operationul noise associaled with
compressor station facilitios or move into similar available habitar farther from the
noise source”™ FERC’s conclusion is Mawed for multiple reasons.

First, FERC does nol identily where the “similar available habitar is il
species are unable to habimate to the operational noise. As IFigure XVI(a) above
shows. the landscape in West Virginia and Pennsyvlvania is becoming increasingly
tragmented  from shale gas development.  The woise associared with that
development in conjunction with more compressor stations means that the “similar
habilal” tbat FERC relers Lo may nol be s available us it ussumes.

Sceond. of the numerous tvpes of wildlile that would be impacted by
increazed noise, ouly impacts 1o birds wore disevssed in any detail. There is no
discussion in this section regarding noise impacts on “other wildlite.” Thus. it was
mappropriate lor FERC 1o cxtend its conclusion about “birds” to “other wildlife.”

The failure to laak at noise impaets on other wildlife spocies is problomane
because it 15 likely that the dramatic increase in shale gas well and pipeline

mbrastructure development has already  disrupted wildlile populations.  Tor

il

! 1d m 4-168.
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example. w 2012, the New York Department of Environmental Conservalion
CINYIDECT) revised its “13ohear Management Plan™ hecanse:

Observalions by hunlers and trappers. and reports from the genersl
public suggest that bohcat populations are increasing and expanding
throughout New York Slate outside of their historic core range in the
Taconic, Catskill, and Adirondack mountains and into central and
western New Yok, /i addition, emigration of bobeats from
Pennsylvania has likelv fostered growtle of the bobeat population in
the sonthern tier of the srtate (Matt [Lovallo, Pennsvlvania Game
Commission, personal communication ).’

The plan Lurther stated:

The presence of bobeat in New York's Southem 'Tier has increased
dramarically over the past decade. What bepan as occasional
sightings alomg the New York:Pennsvivania bovder has progressed to
large nunbers ol observations, trail cumern photos, wd mcidental
cuplures and releases by trappers.  Over the past five vears there
lave been 332 bobeat observations decumented i the harvest
CXPALSION arca [.]W

The following figure. shawing the number confirmed bobcat observations
m New York from 2006-2011. reveals a coneenlration ol observations along the

Pennsylvania border:

! New York Department of Environmental Conservation. Management Plan for Bobeat
m New York State 20122017, p. & 2012 (emphasis added). available ar:
hip:Swwwdes ny. govidoeswildlife_pdffinalbmp2012.pdf.

w17 (emphasis added).
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C087-21 Figure XV [(h): Total Confirmed Bobcat Observations, 2006-2011.*"
(cont’d)

While NYDEC was docwmenting an inercase in bobeat observations in the

southern tier of New York between 2006-2011. hundreds and then thousands of

shale gas wells were being dnlled in the northermn ter of Pennsvlvania, As Figure

¥ NYDLC Bobeat Management Plan, p. 17, available at
hitp:/www.dec.ny. govidocsiwildlife_pd[ffinalbmp2012.pdf.

379
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XVI(e) indicates, between 2006-2011, gas companies drilled at least 4,858 shale

gas wells in Pennsylvania.

Figure XVI1(c): Unconventional Wells Drilled in Pennsylvania (2004-2015),%7

9,031 Unconventional Wells Drilled

& | Year Drilled
{3 i @ 10042005 (10 mulh)
T e
o s / | [‘ B 20082009 (1,150 wells]
@ 20102011 (3,555 wels)
@ 10022013 (2,570 walls)
@ Jan L 2008-March 3, 2005 {1553 wells|

Marcaflus, Utica, and
Usper Devenian Shale Outine

Wil Dot Mot T Seale 7 hietp://marcellus. psu.edu

Many of these wells were drilled in Pennsvlvama’s northern tier. Thus, at

Lhe same time the gas industry began and then rapidly escalaled gas drilling across

lhe northern tier of Pennsylvania. the bobeat population m the southern ter of

7 penn State, Marcellus Center for Outreach & Research. available ar:
http:/ www.marcellus psuedw/images PA%208 pud® o 20Map®2202014-
15%:2020150331 jpe.

38()
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New York “wercased dramancallyv”  Sinee there hus been no shale gas
development in New Yeork thronghent this time period due t0 a moratorinm (and

now bany**

on shale gas development, this suggests thal the rapid merease n
shule gus development in Pennsylvania may be causing “emigration ol bobeuls
from Pennsylvania” into southern Now York.

Nationul Fuel Gas Compuny’s 2013 Annual Report suggests why Lhis could
be bappening,  According 10 Nutional Fuel, the dnlling operations ol ils
exploration and production subsidiary, Seneca Resources. oceur 24-hours a day.>”
I shale gas drilling compunics arc operating in remote. forested arcas 24-hours o
day, and compressor stations operate 24-hours a day in remote, forested arcas,
then the “similar available habitat” crutch that FERC relies on may. in fact. be
Ulusory as more gus inlrastructure spreads across the landscupe.

E. Land TUse, Recreation, Special Interest Areas, and Visual
Resources.

FERC failled to take a lhard look at cumulatnve impacts on land use,
recreation. special interest areas, and visual resources. FERU acknowledges that

“[tThe projects listed in lable W-1 in appendix W combined would disturb over

% See New York State Department of Conservation and Natural Resources, High-
Volume Tydraulic Fructuring in NY8, araifeble wf
hup:Aeww.de ny.govienergy75370.hunl.

7 See National Fuel 2013 Annual Report, p. 3, availuble o1
Intp:is2 qdedn. com 766046337 i les/doe financials 2013°NTFG SAR 13 Final.pdf
(emphasis added).

as
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2% OF these projects, FERC

50.000 acres of land. allecting a variely ol land vses.
states that “those with the greatest porential for impacts™ inelnde 1'HRC-
Jurisdictional pipelines. the nenjunsdictional project-related lacilities. and oil and
w3 exploration pm_iculs.m'

Instead of actually taking a hard look at the cumulative impacts of “oil and
was exploration projects” on land use, recrealion, special interest areas. and visual
resourees, FERC shnply states (hat the iupacts on these resources “would vary
widelv depending on the location of specific facilities and access roads™ and
“would be minimized w the exient possible through the federal and slale ageney

. S 902
review mand permitting process,””

Onee again, FERC cannot ignore its NEPA
abligations by relving on the permitting processes of other agencies.”™

To sausly WEPA. FERC must take a much broader view ol cumulalive
impacls ol shale gas development on Lad use. recrcation, special inleresl arcas,
and visunal rescurces because such development is enercaching upon, currently
impacting. and substantially altering such areas. including public lands that
provide outstanding opportunitics lor remote reercation. Tor example. according

to the Pennsvlvania Department of Conservation and Nammal Resonrees (1DCNR):

M DELS at 4-503.
g
W rd at 4-504,

Y See, e.g., fdehio v, Titerstare Comuierce Comm 'n, 38 T.2d $83. 395-96 (D.C. Cir.
19947 North Caroling v. Fed. Aviarion Admin., 957 F.2d 1125, 1129-30 (4th Cir. 1992).

asz
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

The mmonty of [shale gas] development [on stie [oresls] has
oeeurmed m the Devoman-aged Mareellus Shale. Approxamately 1.5
mullion acres ol state forest lands lie within the prospechive linats of
the Marcellus Shale.  Assuming o drainage area ol 120 ucres per
well, the |DCNR's Bureau of Forestry (Bureau)| expects that
approximately 3000 wells mav be drilled 10 [ully develop the lands
it currently has leased . . . In recenl years. lhere has been a marked
increase in the development of the Ordovician-aped Utica Shale in
western Pennsylvania and eastern Ohio .. . As development moves
eastward trom the Pennsvlvania-Ohio border, the |Bureau| has seen
an incrcased interest in the Utica Shale on state forest lands.
Development of the Utica has become mcrcasmgly  prevalent
adjacent to state forest lunds, primarily in Tioga County and the
narthwesrem section of the srate forest a}'stcm."““

Thus. these remote. forested arcas ol Pennsvlvania, which contain
ontstanding  hiological and reercarional feamwres, are seriously threatened by
rapidly encroaching shale gas development. As DENI explains:

Unconvenuonal shale-gas developmenl coan canse shorl-term or
long-term  corversion  of  exisiing  nalwrad  hobitals  fo gos
infrastructure.  U'he footprint of shale-gas infrastructure is a
bvpraduct of shale-gas development.  ‘The use of existing
lransporlation intrastruclure on slate lorest lands, such as roads and
bridpes, increase considerably due to gas development . . . Shale-gas
development requires exrensive teuck traffic by large veliieles, whieh
way require upgrades o existing roads w osupport this use. These
upgrades may affect the wild charactor of roads, a value that is
enjoyed by state forest visitors . . . Nofse from compressors can
drumiticallv gffect a state forest user’s recrealional experience and
generate conflict, Tlnlike compressors, mosl sources ol polential

"M DCNR, 2015 Drafl State Forest Management Plan, 134-35 (emphasis added).
available at

brtp < wwwe denr state pa.uscs’groups; public/docoments. docoment/dene 20031287 pdf.

asr
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

notse on siale lorest land are lemporary m palere . . . The
developiuent of ol mnd gas resourees requires pipelines  lor
delivenng the product o markel. When compared 10 other aspects
ol gas developmenl. pipefine constrmction has the grealest potential
io canse forest conversion and fragmentation due to the length and
quantity of pipelines required ™

The .S, Forest Service (“LISEFS™) has also explained how oil and gas
development has “industrialized” the Allegheny National Forest in Pennsylvania:

The value of the land to provide recreation opportinitics is
diminished in inensively developed oil lields, The land arca is
crisscrossed with rowds, which arc conlusing (o navigate and usually
pol open W public ravel, The sowds of veliicles, pump engines and
heavv equipment are common mrd pervasive, Trall systems that
traverse Lhese [elds are interrupled by frequent road crossings.
Some trails may be converted to roads when the trail is located in an
appropriate loculion lor road building. Minerul owners may continue
to expand the oil field to the extent of its gealogic limit. Some of the
developed oil fields cover thousands of acres. Jhe inherent
character of the landscape (s converted to an indusivial atmosphere
in the midst of the ﬁ:r(fsl.('mi

In the 2007 Ferest Plun FLIS, the USES cautioned that, because ol the
amount of oil and gas drilling in the Allegheny National lorest, “those seeking a
more remole and less developed reercation expericnce condd be displaced to other

State or National Porests where remore, semi-primitive settings and experiences

0 fel a1 136-3% (emphasis added).

6 ISFS, Allegheny National Forest Roads Analysis Report, 44 (2003) (emphasis
added), aveiTable ar
hrpwwwe s osda.govInternet: TSE DOCUNMENTS/ stelprdb5048405 paf.

as4
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

are more readily availuble.™ Now. pipeline projects like ACT and shale gas
development are combining ro rapidly fragment these other state and national
torest lands.

For example. “[a]s natural gas extruction expands across the Central
Appalachian region, that industrial-scale energy dovelopment is encroaching on
public lands that are critically imporlant for (ishing and hunting”™*® “The impuct
from polential crosion and habitat lingmentation due o the construction ol gas
drilling pads, pipelines and access and maintenance roads could stress native
brook troul populations in the Monongahela[ ] [National Forest™s) streams.™™
“Road noisc and dnlling activitics could also drive game out of traditional

#2100

territories and into less desirable habitat.” “Natural resource impacts from pas

dnlling in the nauonal [orest and surrounding land could negatively impact the
quality ol the West Virginia sporling expenience. reducing revenues gencrated
from out-of-state hunters and analers whe wmay choose o hunt and fish

]

elsewhere. ™! “'he Bureau of |.and Management (*BL.M™) recentlv announced

“TUSFS, Allegheny Wational Forsst Land and Resourcs Managewent Plan FEIS, 3-327
(2007) temphasis added). avaidable of
hup:wwwfrusdagovintemet FSE_DOCUMENTS stlelprdb3044089. pdl.

% Trout Unlimited. Ten Special Places — Monongahela Nalional Forest, West Virginia,

avadable at httpzswww tuorgisites‘ddetaultfilesMonongahela report.ped.

"W .
&

o a2,

e st

Mg

s
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COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO87-21
(cont’d)

that 1t leased over 700 acres ol the Wavne Nuhional Forest in Ohio.""  An
additional 38 000 acres could he auctioned i 20117,

In addition 1o shale gas developmenl. new pipeline infrastructure s
impacting public lands in the region. ACP will cut through 5.1 miles ol the
Monamgahela National lorest in West Virginia and 15.9 miles of the George
Washington National Foresl in Virginia™ The proposed Mountuin Valley
Pipeline would cut 3.4 miles ol new right-ol-way through (he Jetlerson Nationul

Forest in West Virginia and Virginia™’

In Ohio, the proposed l.each Xpress
Pipeline Project would be located within a halimile of the Wayne National Forest
in Ohie.”™ In Pennsylvania. the Atlantic Sunvise Pipeline and Susquchanma West

Project would impact public lands in Sproul State Forest and l'ioga State Forest,

. o
respectivielv,”™

1% Kee James T MeCarty. The Plain Dealer, Gas companics spand S1.7 million for
exploration righls 1o Wuyne National Forest in SE Ohio (Dec. 14, 2016), availudle of
brp www eleveland comvmetrosindon. ssf2016:12: g0 companics spend 17 million bt
mi.

a2 :. .
"1 See DEIS at 4-343,
1% See Mountain Valley Pipeline DEIS ar ES-£,

A Coe Columbia Gas Transmission, 110, Teuch Nprexs Pipelinge Projeet, Resource

Report & at 8-19 (Docket No, CP15-514-000, Accession No. 201 50608-5049),
17 See Drafl Envirenmental Impact Statement Lor the Atlantic Swnrise Project aL 4-8%

(CP13-138-004Y, Susqucharnma West Project Foviromuental Assessment at 2 (CP13-148-
000, Accession No. 20160317-4001).

T.{X{i
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

As pipeline  construction  and  shale gas  developmenl  prolilerale n
Appalachia, remote recreation opportmities are mapidly diminmishing.  As noted
above, the LISFS hay already lold the public that oil and gas development has so
impacted Pennsvlvania’s Allegheny Nutonal Forest that “those secking a more
remote and less developed reereation experience conld he displaced to other State
or Natiemal Forests where remoie, semi-priwmifive seitings and experiences ave
more readily available”™  Bul us pipeline construction md shale gas
development continues expanding. these “other State or National orests™ might
themselves become just as impacted as the Allegheny NWational Forest. This is
regional degradation of owr public lands and it is imperative that FERC greatly
expand the scale at which it considers cumulative impacts on public lands. FERC

did not do this and. therclore. the DEIS is legally delicient.

F. Air Quality
FERC Jailed to take a hard ook al the cumulative impacts of the Project
and pust, presentl and reasonably loresecuble Lluture shale wus development on air

quality.  As ligure XVl(a) shows, there has been substantial shale gas

development in the vicinity of the project areas for ACP and SHP. Instead ol

rving fo quantily the cmissions impuets ol existing and reasonably loreseeable

wells. FILRC simply states that it expects that oil and gas drilling activities. among

“SUSTS, Allegheny National Torsst Land and Resource Management Flan FLIS. 3-327,

a87
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-21
(cont’d)

olher activiies. “would be required 1o comply with the same permut reguirements.

e b

and mitigation measires as ACP and STIPS Iherefare, FERC eoncladed that

“lhey are not likely to sigmficantly affect long-lerm air quality n the geographic

seope ol intluence,”™

In light ol the substunlial evidenee ol udverse impaels ol
shale pas drilling despite repulatory oftforts, such conclusory statoments cannot
salisly NFPA ¥

Again, the tact tut compunies dilling and operating gas wells would need
to comply with tederal. state, and local air regulations does not excuse 'ERC from
its obligation ol analyzing these cumulative impacts. As slated above, FERC has
an mdependent duty to review the euvironmental and human hicalth impacts of the
Project and cannot simply relv on the regulatory efforts of other state and federal
agencies.”™

Because FERC wnrcasonably restricled the extent of its comulalive impasts
analvsis, failed o quantfy many of the effects that it docs acknowledge, and
repeatedly relied on conclusory statements to dismiss significant impacts, the

DEIS's cumulative impaels analysis docs not meet the requirements ol NEPA.

M9 DELS at 4-508.
e id
",

Delawere Riverkeeper. TEAT A at 1319-240.

Y See, e.g.. fdehio v, Titerstare Comuierce Comm 'n, 38 T.2d $83. 395-96 (D.C. Cir.
19947, Nordth Carolina v. Fed. Aviarion Admin., 987 T.2d 1125, 1129-30 (41h Cir. 1992).

a8E
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-21
(cont’d)

CO87-22

FERC must remedy those defects in a revised DEIS and provide that analysis Lor

public comment.

XVIL The DELS Fails to Consider the Indivect lmpacts of the Reasomably
Foreseeable Shale (Gas Drilling That Would 13e Induced hy the ACP.

In analvang the polental impacts ol ity approval ol the ACP. FERC must
cemsider the indireet effecrs of shale gas development. Indireer effects are “cansed
hv the action and are later in time or farther removed in distance, but are still
reasanably loresceable”™  “Indircet cllects are delined broadly. to ‘include
arowth indueing etfeets and other effects related to induced changes in the pattem
ol land use, population density or growth rute. and related eltects on air and waler
und other natural svstems, including ceosysiems,”*

For several vears, however, TERC has categonically relused lo consider
induced gas development as an indirect offect of pipeline projects such as ACP.
FERCs argument is usually two-lold. Firsl, FERC claims that gas drilling and
pipeline projects ure not “sulliciently causally related” o wamant o detaled
analvsis.”™ Second, FIRC claims that even if gas drilling and pipeline projects

are “sulliciently causally related.” the polential environmental impacts ol the gas

" 40 C.FR. § 1508.8(b).

V2 Nawre! Res. Def. Conncil v. 1.8, Arny Corps of Fag 'rs. 339 T. Supp. 2d 386, 404
(S.DN.Y. 2008) (queting 40 C.F R, § 1508.8(h)).

“ See e.g, Nat i Fuel Gas Supply Corp., 150 FERC 161,162 at P 44 (2015).

gy

CO87-22

See the response to comment CO86-16.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-22
(cont’d)

development ane notl “reasonably loresceable”™ as contemplated by CEQ's NETPA
regnlations.”

The DELS continues this head-in-the-sand approach. failing to consider at
all the indircet elleets ol shule gas development. FERC claims thal "1t is not likely
that JACP| would lead 10 additional drilling and production™ of natural gas.”> “In
tucl.” FERC conlinues, “Lthe opposite causal relationship is more likely: ie.. once
production begins in an arca, shippers or end users will support the development
of a pipeline to move the natural gas to markets, ™

FERC's certilicate approvals could plausibly induce new natural gas
production simee new pipelines will be made available to transport tracked gas.
Therefore. it seems reasonable for FERC to conduct NEDPA analyses of the
wpsircam development that would likely occur due 1o 1s certilicate approvals,
Arguments have been made that current levels ol natwral wus production arc
adequate to supply any new natural gas infrastucture,”” and so the construction of
new pipelines does not induce new namral gas production. However. it is unlikely

that current production would be sullicient o supply nutural gas Lor the lile ol o

6 4ol
PTDFIS at 1-20.
Y

¥ Opening Drief of Petitioners Catskill Mountainkeoper, Tne., ot al. at 22-23, Carsiii
Meowniainkecper, Inc., ef ol v. FERC. No. 16-345-L (2d Cir. July 12, 2016).

399
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-22
(cont’d)

pipeline, which could be up 1o OG0y _\-(;ars,‘“c meaning that new production could

be indueed to continnally supply a pipeline throughout its lifespan. ™'

I'herefore,
the direct effects of FERCs cerliticale approvals. including nduced production,
must be included in its NEPA analysis ol the ACP and SIIP.

In a final statement before leaving the Commission, recently departed
Commissioner Norman Bay stuted that. “in light of the heightened public interest
und m the mterests ol gomd govermment ., . the Commission should malyee the
environmental effects of increased regional gas production from the Marcellus and
Utica” shale formations.”"  Commissioner Bay noled that “[tlhe Department off
LCoergy has conducted a similar study in comection with the exercise of their

nidd

obligations under Section 3(a) of the Natural Gas Act.™" Commissioner Hav
[urther stated that FERC should alse consider “unulvaing the downstream impacis

ol the use ol natural gus and [ ] perlorming a lilc-cvele sreenhowse gas cmissions

Y Interstate Nahwal Gas Association ol America. ¥he intersiaie Natral Cas
Transinession Systein: Scaie, Prysical Complesity and Brsiness Model, Fiecutive
Stemmars: (20100, htp: “www, ingaa.org/file.aspx2id= 10751,

il Roger Howard, s tfie: Fracting Boom « Bubhla? Newsweek, July 11,2014,

Imtp e newsweek com 2014407/ 1 & how-long-will-aericas-shale-gas-boom-last-
260823.himl; see alvo 1EEEA Study at 11 {Ginding that the pipeline capacity being
proposed in the Atlantic Coast and Mouatain Valley pipelines exczeds the amount of
natural gas Jikely (o be produced from the Marcellus and Ulica lormations over the
lifetime of the pipelines).

YV Nard Fuel Gos Supplv Corp., 158 TERC 61,143, Commissioner Ray Separate
Statement a5 (Feb. 3, 20173

“ 1

am
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CO87-22
(cont’d)

study, both of wluch DOE has condocled m issuing pernals Lor LNG cxpuns_"ﬂ‘

Nhus, there is no reasan why FILRC camet perform such an analvsis for the ACP
and SHP and 1ts failure (o do so renders the DELS madequale.

A, There is a clear causal connection between the proposed ACP and
shale gas development.

Courts have suid that an agency must consider something as an indireet
effeet if the ageney action and the effecr are “rwo links of a single chain.™™ It
cannot be disputed that gas development and infrastructure that transports that gas
are “lwo links ol o single chain,”” The gay industry certainly considers them (o be
son for oxample, in a 2014 report, the Interstate Natural (Gas Association of

America (“TNGAA") slated thut

undstream mlrastruciure development 1s crueral for ellicient delivery
ol growing supplics 1o murkets. Sullicient lrastruciure goes hand
in hand with well-functioning markets. {nsufficieni infrastructure
can constrain marke! growth and strand supplics. . . . New
mlrastruciure will be required 1o move hydrocarbons [rom regions
where production is oxpected o grow 1o locatioms whore the
hvdrocarbons are used. Not all arcas will require significant new
pipeline infrastructure, but many areas (even those lhat have a large
amount of existing pipsline capacity) may recuire investment in new
cupucily lo conneel new supplies 1o markets. In analogous cases (o
dale. oil and gas producers and marketers have been the prineipal
shippers on new mpelines,  ‘hese “anchor shippers” have been
willing to commit to long-rerm comtracts for mansportation services
lhat provide the [inanciul busis [or pipeline companies o pursue
prajects.  Going forward. producers will likely continue o be

w5y

sl

% Suivester v. U8 Ariy Corps of Eng 'rs, 384 T.2d 394, 400 (Sth Cir. 1989).

92
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-22
(cont’d)

motivated to ensure that the capacity exists to move supplies via

pipelines. Producers have learned from past experience that the

consequences of insufficient infrastructure for gas transport are
severe, and that the cost of pipeline transport is a relatively small

cost compared with the revenues lost as a result of price reductions

or well shut-ins that occur when fransport from producing areas to

liquid pricing points is constrained.”>

In other words, according to INGAA, gas producers rely on there being
sufficient infrastructure capacity to continue, if not expand, production activities.
If new infrastructure is not built, prices drop, new production slows, well shut-ins
occur, and the attendant environmental and social impacts of drilling are reduced
or eliminated.

As stated above, FERC attempts to avoid its duty to consider induced gas
drilling by claiming that “it is not likely that [ACP] would lead to additional gas
drilling” because, according to FERC, “the opposite causal relationship is more
likely.”  According to the Energy Information Administration (“EIA”),
however, pipeline projects do facilitate an increase in gas production. In a recent

report on natural gas liquids (NGL) market trends, EIA stated that “[e]thane

production is increasing as midstream infrastructure projects become operational

5 INGAA, North American Midstream Infrastructure through 2033; Capitalizing on
Our Energy Abundance, Executive Summary, p. 1, 8-9 (Mar. 18, 2014) (emphasis added),
available ar http:/'www ingaa.org/file aspx?id=21498,

o

"7 DEIS at 1-20.

393
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C087-22
(cont’d)

and ethane recovery and transport capacities grow.””® In other words, an increase
in infrastructure to transport a product results in an increase in production of that
product.

Indeed, Atlantic Coast claims that the ACP “will generally benefit [gas]
producers” in West Virginia specifically and the Appalachian production region in
general "*® As the West Virginia Oil and Gas Association stated in its motion to
intervene in the Certificate Application proceeding for the Atlantic Coast Pipeline,
the construction of a pipeline from the Appalachian Basin to the Southeast and
Mid-Atlantic markets would lead to an “increase in production” and shale gas
producers would “greatly benefit from these new end-use consumption markets

created by the ACP pipeline.”*

Without the pipeline to move the gas from the
production areas, the drilling would simply not be economical and would not
oceur.

Recent statements from other oil and gas industry officials corroborate this.

For example, in May 2015, Dennis Xander, president of Denex Petroleum spoke

about the recent downturn in gas drilling, stating that “[d]rilling is hard to justify”

PEEIA, Hydrocarbon Gas Liquids (HGL): Recent Market Trends and Issues. p. 6 (Nov,
2014). available at http:/'www.eia.gov/analysis hegl/ pdf’hel.pdf.

%% ACP Application at 10.

#" Motion to Intervene of the West Virginia Oil and Gas Association (October 22, 2105)
in FERC Docket No. CP15-554 at 2.

394
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-22
(cont’d)

due, in part, “to lack of infrastructure[.]”941

According to Mr. Xander, “there are
several infrastructure projects in progress that will change all that,” including the
Atlantic Coast Pipeline.*? Mr. Xander continued that “[bly 2017 and 2018, things
will be very busy — count on it.”***

According to Corky DeMarco, executive director of the West Virginia Oil
and Natural Gas Association, “when drilling slows down, that is when you build

pipelines” because “[i]t’s just the way the industry works.”***

According to Tim
Greene, owner of Mineral Management of Appalachia, “more pipelines will lead
to more drilling all across [West Virginia] *** Indeed, according to Mr. DeMarco,
“[olnly 5 percent of the potential Marcellus wells have even been permitted[.]”"*®

In July 2016, Brian Sheppard, Dominion Transmission’s vice president of

pipeline operations, said the ACP “will increase pipeline capacity and stimulate

MY Casey Junkins, Number of Drilling Rigs on the Decline, The Intelligencer/Wheeling
News-Register (May 19, 2015), available at hitp:/'wvpress org/news/ohio-hit-harder-

than-w-va-by-drilling-decline .
942
I

*3 Id. The ACP facilities were scheduled to be placed in service no later than November
1,2018. See ACP Application at 3.

544 1d.

213 Casey Junkins, Billion-Dollar Projects to ‘Become the Norm’, The
Intelligencer/Wheeling News-Register (Oct. 26, 2014), available at
http://www.theintelligencer.net/news/top-headlines/2014/10/billion-dollar-projects-to-
become-the-norm/.

946 Id.

Companies/Organizations Comments



[44Y e

COMPANIES/ORGANIZATIONS COMMENTS
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CO87-22
(cont’d)

dnlling iu‘-'li\,-il_\-‘[.]"'JLT In Apnl 2017, Mr. Xander sad that “[u]aul new pipelines
are built from West Virginia to new markets, natural gas prices will remain flat

- P
and producers will struggle|. "™ In

the same article. Al Schopp, regional senior
viee president ol gas producer Anlero Resources. said that nulural sus prices
would improve onee there are more “pipelines out of the basin to get tho pas to
other places|. 1" According to Mr. Schopp. “for the energy industry lo see
another boom like 2008 and 2009, the pricing ol nalural resources will have (o
improve, which he hopes will come with the upcoming pipeline projects |in West

<540

Virginia]. The article also highlights the ACT as a pipeline project that is,

according to Charlie Burd, executive director of the [ndependent Oil and Gas
Association, “vitally important to |West Virginia| and to |gas| producers. ™
These ndustry staements make eleur that myjor pipeline projects such as ACP arc

plunned not only 1o trunsport currenl production butl in antcipation ol and ©

tacilitate long-term increases in production.

‘Iroshinsky. Gif eme! gas companies in north central it

g ove oplimistic

nchestry aeclme. The Exponent Telearum (Tulv 17, 20167, available at
hups:iwww theet.comnews/localvil-and-gas-companies-in-north-central-west-virginia-

aredarticle 36:0F30e-bPec=3h 11 44-61uch8268126. himl,

5 Austin Weilond, B Fa, €21, Gay Trncdustry Poised for Toom, Part 2, The State Jourmal
(Apr. 2, 2017), available at hups:www, theel.comystatgjournaliw-va-oil-gas-indusiry-
poisad-for-boom-partiarticle 21933ch7-cf51-52:9-8307-044422 1co2t9. luml,

el ¥}
=

i
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CO87-22
(cont’d)

FERC. however, has proviously clamed that 11 need not consider the
indircet effeets of shale pas development beeause “such development will likely
continue regardless of whether the proposed projects are approved because
multiple existing und proposed (ransporlution allemativey Lor production [rom the
region are available™ As the statements above indicate, that does not appear to
be the case. The corollary o “more pipelings will lead Lo more drilling” is that
Fewer pipelines may leud o less dilling, Morcover, when FERC suys shule gus
development will continue because there are other “proposed transportation
alwematives,” those other “proposcd transporiation alternatives™ are almost
certainly interstate natural gas pipelines subjeet to FLRC s junisdiction. T'o say in
one proceeding that shale gas development will continue regardless of whether
that purticular projeet 1s approved because there are other similar projects that will
likely be avthornized by FERC usell only proves the causal connection belween
FERC s decision to approve pipeline projeets and shale gas development.

A recent KIS prepared by the Surface 'Iransportation Board {*Hoard™)
demonstrales why FERC's logic is incompatible with NECPA. In Apnl 20135, the
Board published a DELS for the Tongne River Railroad Company’s (“IRRC™)

proposal Lo build a railroud Lo lransporl coal t market.™ According to the Board.

5 Wt} Fuel Gas Supply Corp., 150 FERC 9 61,162, ul P 45 (2015),
" See Board, Tongue River Railioad DELS, mvtiable at

hrpss/mavivsth. govdecisionsireadingromn . nst/fe695dbSheTebo2 e85 257 2b8004004 5
FeTde3NN 6Md4a 948 32572004 044 2Open Document.

97
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CO87-22
(cont’d)

lhe proposed nulroad would “trunsport low-sullur, subbiluminous coal [rom
proposed mine sites vet 1o he developed in Roschud and Powder River Connties,

Montana "

The Board continued thal. “|blecause the Tongue River region
conluins addivonsl quantiics ol coal. lulure rail irullic could also include

shipments of eoal from other mines whose development eould be induced by the

. . . e 1 . .
availability ol a nearby rail line. As a result, the Board prepared an analysis of

varous coul prodection scenaros i sontheasicorn Monbuna should the Board
approve the railroad. “The Board™s analvsis included consideration of domestic and
exporl markets. coal production costs, transporlation rouics. and cmissions
torecasts,  [he results of the analysis cevealed that approval of the railroad was
likely to induce the development of at least two additional coal mines in
southeastern Montana, ™

The Board's decision 1o consider indused eoal production in i1y review ol
TRRC's proposed railroad is important beeause. just as I'LRC has no jonsdiction
over gas production. the Board has no jurisdiction over coal production.
Nevertheless. the Board did not completely ignore its obligation under XEPA to

comsider indireet offeets. Rathor, it prepared a review of likely coal production

P34l App. C at €12, vatiaiie at
hrtps:/swwvw sth. govidecisions readingroom nst UNID T IDEION 1 FEFMDAAIAKS 257
E2ADO491041):80 e AppC_CoallPreduction.pdl.
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CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

C087-22
(cont’d)

seenunos lhat could oceur should it approve TRRC™s project.  Likewise, FERC
must review likely gas produetion seenarios that comld ceenr shonld it approve the
ACP and SHP.
B. ‘The impacts of shale gas development are reasonably foreseeable.

Shale gas development is not only causully related 1w construction ol the
ACP, but is also reasomablyv foreseeable.  An indirect etfect is “reasonably
[oreseeable” 1110 is “sullicienlly likelv 1o oceur that & person ol ordinary prudence
would take 1 nlo aceounl iu resching a devision.”*" “|When (he sefure ol the
cllcet 13 reasonubly loresecable bul its extenf is nol [an] ageney may not simply
ignore the effect”™ “Agencies need not have perfect foresight when considering
mndireet ¢lleets, ellects which by delinition are later in ime or Lurther removed in

. . 580
distance than dircet ones.”™

[leve, additional shale gas drillmg 15 sutficiently
likelv to occur that a person of ardinary prudence would take it into account when
assessing lhe impact ol the Project on the environmenl. Morcover, FERC is well

aware of the natire of the effeets of shale gas development and, therefore, mav not

1gnore those ellecls,

¥ Sigrva Club v, Adarsh, 976 F.2d 763, 767 (1st Cir, 1992).

¥ 805 States Coul for Prosgress v, Surfuce Tronsp, T, 345 T.3d 320, 549 (8th Cir.
2003) (emphasis in original), see alvo Habal Edve. Corov, U8 Forest Serv., 609 F3d
£97. 902 (7th Cir. 2010).

Y Eildart Criardiais ». T8, (fice of Surtace Mindig. 104 T. Supp. 3d 1208, 1230
(D. Colo. 2015).
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C087-22
(cont’d)

FERC. however, has consislently and stubbornly climmed that even if there
is a sufficient cansal relancnship between projects sneh as the eme wnder review
here and induced gas production. “such produclion is not reasonably loresecable
as contemplated by CEQ's regulations und cuse law.™™ There, FERC suid (hat it
“nced not address remote and highly speculative consequences™™  FIRC also
said that it 1s nol required “lo engage in speculative analysis” or “to do the
mpractical, 1 nol cnough indornmution 1s availuble 1w penuit meaninglul
consideration ™™ Finally, F1RC said that even if it knew the “identity of a
supplicr of gas . . . and even the gencral arca where the producer’s oxisting wells
are located,” 1t doecs not mean that FLRC cam cugage in forccasting future

b1

development. The DEIS for the ACP adopts this flawed interpretation of

]

“reasonably [oresceable.
FERC’s cliim that 16 it does nol know lhe exaes iming and locuion of

future <hale gas development, it may “simply i2nore the effeet” cannot be squared

0

with the requirements of NEPA ™ FERC’s practice “would require the public.

W See, ¢, Nut] Fued Gas Supple Corp. 150 FERC S 61,162, a1 P 46 (2013).
M (iting Hammond v, Norton, 3701, Supp. 2d 226, 245-46 (1).1).C. 2005).

62 g, (citing N, Plains Res, Council v, Swrface Cronsp, Bd., 668 F.30 1067, 1078 (91h
Cir. 2011).

.
Y2 e DEIS an 120

" Coe Azl Statess Cood., 345 F.3d a1 549,

4
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C087-22
(cont’d)

rulher than the agency. o ascertun the cumulalive ellcols ol a proposcd ation 5™
“Such a requirement would thwart one of the “twin aims” of NEPA - to “ensure| |
that the agency will mform the public that it has indeed considered environmental
concems In s decision making pmuuss."'m Compliance with NEPA “15 a
primary duty of every tederal ageney: fulfillment of this vital responsibility should
not depend on the vigilance and limited resources ol environmental plaintifts.”"
Thus, FERCs msistenee (hat i1y incumbent upon others (o produce the kiod ol
information it claims to need is wholly inconsistent with its obligations under
NEPA.

As the D.C. Cirewit has explained, “[rJeasonable  forecastng and
speculation is ... implicit in NEPA, and we must reject any attempt by apencies to

shirk their responsibiliics under NEPA by lubeling any and all discussion ol

Y8 eAdak Tiibe of Wesivrn Shosiione of Nevada v, 1.5 Dep § of the imerior, 608 F.3d
202, 603 (9th Cir, 2010). While this case was about cumulative impacts. the same
rationale holds true lor indirect efTecis in lerms ol elTects being “reasonably foreseeable.”

“ 1d. {quoting Badr. Gas & Elec. Co. v. Naturol Res. Der’ Council. 462 LS. 87.97. 103
S.CL 2246, 76 1.0,d. 2d 437 (1983)) (emphasis added by Ninth Cireuit).

Y8 Crty of Carmel-by-the-Sear v, 0.5 Dep’tof Cransp., 123 1034 1142, 1161 (9th Cir,
1997) (quoting ity of Davis v, Colemon, $21 F.2d 661, 671 (9th Cir. 1975): see aiso Lir,
[or Bivlogical Diversity v. T8 Forest Serv. 349 T.3d 1157, 1166 (9th Cir. 2003) (“The
procedures preseribed both in NEPA and the implementing regulations are 1o be stricily
imerpreted “to the tullest exteut possihle” in accord with the policies embodied in the
At [glrudging. pro torma compliance will not do.™) (citations omitted)).

41
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C087-22
(cont’d)

[ulure covironmental cllects as “ervstal ball inquir_\_-‘."’gﬁ‘.' Here, FERC has
amempred  to “shirk  |its]  responsibilities™ by charaetenzing  the  fumre
environmental effects ot induced shale gas drilling as “crystal ball inquiry™ despite
abundant available mlormation regarding the impacts ol the was dnlling that
would be facilitated by construction of the ACP, thus violating NIiPA ™
Reasonable forecasling ot the impacts of the lype ol future drilling that
would be neeessary W supply the ACP iy being perlommed i other Loderul
regulatory contexts.  lor example, on November 25. 2016, the U8, lish &
Wildlile Service (“FWS”) announced its intent 1o preparc an EIS for the proposed
issuance of o Su-vear incidental take permit under the Lndmgered Species Act
("ESA™) for the draft “Oil & (ias Caalition Multi-State Qil and (jas Habitat
Conservation Plan *O&G HCP™M."'  The O&G HCP would “sircamling
environmental permilling and compliance with the ESA [or nine companics in
conjunction with their vespective midstream and upstream™ operations in Ohio,

Pennsylvania. and West Virginia.”"' The companies are seeking incidental take

" Delawvore FRiverkeeper Network v, F.ERC., 753 F.3d 1304, 1310 (quoting Scientisis
Fore v idonic Frergy Commn'n, 481 T2 10791002 (D.C. Cir.
Hiainig Res, Counetl v, Suifisce Pransp, B, 668 ¥.3d 1067, 1078-79

Taxt, Fov Pul., In;
1973)). sew oolso 2
(9th Cir. 2011),

Y Con Deicevare Riverkeeper, 733 F3d at 13108
1 Sea 81 Fed. Reg, 83,250 (Nov. 25, 2016).

" id 85251

402

Companies/Organizations Comments



6C1TZ

COMPANIES/ORGANIZATIONS COMMENTS
CO87 — Appalachian Mountain Advocates (on behalf of 15 groups) (cont’d)

CO087-22
(cont’d)

coveruge for live speeies of bat: Indiana bat. northem long-carcd bat. liltle brown
bat, castern small-footed bar, and rri-colored bat."™

According lo FWS. the covered activities would include upstream well
development.  production.  decommissioning, and  reclumalion as well as
construction of midstream pathering, transmission. and distribution pipefines.””
[mportantly, FWS explains that “[a] madel of the proposed covered aclivilies will
be wsed o estimale potential mpacts 10 he covered specics by overlaving (he
predicted covered activity implementation (including the type and location of
infrastructure build-out) on the covered speeies’ habitats.”™* 16 FWS$ can use a
madel to prediet how il and gas development activities will impaet five
threatened and endangered bat species over the next halt-centurv. then FERC
cannol claim such modeling is inleasible Lor the ACP."™

Nor may FERC claim that the environmental impacts of those aclivilics
cannot be reasonably predicted. ILERC is well aware of the nature of the impacts
of shale gas drilling. In the FELS for the Constitution Pipeline. for example, FERC

rclicd on muliple ageney reports and statistics 1o desenbe the natwre of the

Y0 $3.252,
T el alL 85,252,
¥ 1, (emphasis added).

¥ Commenters diseuss the EIS lor the 50-year incidental take permit for the Q&G HCP
only te demonstrate the feasibility of future torcoasting of shale gas devalopment. net to
express any suppart for the issuance of such a permit.
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CO087-22
(cont’d)

impacls cavsed by Marcelluy shule devielopment activilics.”™ FERC stated that
“am averape well requires approximately 4.8 acres duning eomstrietion and 0.5 acre
during operation| 17 FERC determined 13402 acres of earth disturbance could
result (o supply the Constituion Pipclinc.m Thus, FERC 18 cleurly aware ol the
nature of shale gas drilling.

Despile FERC’s awareness ol lhese impacts, il likely undereslimated them
m the Constilwtion Pipeline FLIs. ™ lior exumple, according o a 2012 ULS,
Geological Survey (*UISGS™) report,

[a] recent  analyvsis  of  Marcellus  well  permit  locations  in
Pennsylvania found that well pads and associated inlrastruclure
(roads, water impoundments, and pipelines) required nearly 3.6
heclares (9 acres) per well pad with an additional 8.5 heclare (21
acres) of indirect edge effects (Johnson. 2010).  This type of
extensive and lomg-term habirat conversion has a greater impact on
mulural ceosysiens thun activilies such as logeing or sgneuliure,
wiven the grew dissimilarily belween gas-well pad inlrastructure and
adjacent natural arcas and the low probability that the disturbed land
will revert buck 1o a natural state in the near lulure Chigh persisience)
(Marzlull and Ewing. 2001).%'

7 See Constitution Pipeline FEIS a1 4232 4.235 (Dochet No. CP13-399-000,
Accession No. 2014 1024-4001),

P 1w 4-233
oy / &"

P Commientars camiot detenning it TERC underestimated these impacts in the MVP
DLIS because il made no such estimalions.

M Slonceker. F.T.. ot al.. Landscape Consequences of Naniral Cas Fxtraction i
Aradford and Fasingron Countres, Pevngyploonia, 2004-2010: LGS Opim-File Report
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(cont’d)

Ihe USGS figures on surface disturbance are substantially higher than the
figures FERC relied on in the Constitulion Pipeline FEIS. According 1o lhe West
Virginia Department of Commerce (“WVDOC™). approximately 2.700 Marcellus
shale wells have boen drilled in West Virginia ™ Using the USGS figures, it is
reusonable 1o ussume that approximutely 24,300 acres o Wesl Virginia's
landseape have been converted o shule gas inlrastruciure with 56,700 acres ol
additional indirect edge eftects.”™

These are cnormous impacts Lo our landscapes, watersheds, wildlile habitag,
and reercation opportunitics that FERC routinely tails to tully ovaluate under
NEPA. FERC has the information required to assess the impacts of the shale pas
dnlling that would be induced by its approval ol the ACP. FERC mayv notl shirk i1s
responsibiliics under NEPA by dismissing the environmental impacts ol that

fure shale gas extraction in the Marcellus and Utica shale formations as too

201 2-1154, p. 8 (2012), evenfudie ot Duips:ipubssgs. goviol72012:1154:012012-1154.pdl’
(“TISGS Report™).

Y See WVDXOC, Fossil Energy  Marvellus Shule, evinfadie at
hupswww. wveomineree org/energy tossil energy/marcellusshale. aspx.

" Commenters previovsly submitted detailed information regarding the impacts of the
type ol shule gas drilling thut would he induced by the ACP 1o the FERC docket :md
hereby incorporate those comments by reterencs, See Motion 10 Intzrvens and protest of
Appalachnan Mountsim Advocates ef al. at 30 36, FERC Dockhet Nos. CP13-554, CP15-
555: Comments of Appalachian Mountain Advoeates e o, on FERC s Notice o Prepare
an TS for the Planned Supply TTeader Project and the Atlantic Coast Pipeline Projeet at
25-30, FERC Docket Nos. PT15-5-000. PT | 5-6-000.
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speculative.”™ FERC has failed to analyze the reasonably foresecable impacts of
the ACP in the DEIS in violation of NEPA,

CONCLUSION

For all or the reasons staled above, FERC's DEIS for the ACP and SHP
projects does not comply with NEPA. In order to meet the requirements of that
statute, FERC must remedy the flaws identified herein and reissue a revised DEIS

for review and comment by the public.

Ben Luckett, Senior Attorney
Ryan Talbolt, Stall Atlorney
Susan Waldie, Legal Iellow
Appalachian Mountain Advocales
P.O. Box 507

Lewisburg, WV 24901
304.645.0125
blucket@appalmad.org

M el v mevs
\ e
@

Jared M. Margolis

Center for Biological Diversity
2852 Willamette Strect, # 171
Eugene, OR 97405

971.717.6404
jmargolis@biologicaldiversity.org

" Delaware Riverkeeper, 753 F.3d 1304, 1310.
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CERTIFICATE. OF SERVICT.
I herehy certily that on April 6, 20017, 1 caused the foregoing document o be
served by electronie mail upon cach pemson designated on the ollical serviee list

compiled by the Secretary in this proceeding,.

is! jamin A. Lu t

Ben Luckell, Senior Allomcy
Appalachian Mouniain Advovates
L) Box 507

Lewishurg. WV 24901
3046450125

bluckelt@iappalmud.org

The attachments to this letter have been reviewed by FERC staff and can be found on the FERC
eLibrary site under FERC Accession No 20170404-5203.
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